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Tue year that has just closed was in so many respects a note- 
worthy one, that we give our readers a review of the most interesting 
features upon another page. There is concrete evidence, in the data 
presented, that the ill effects of the depression were not felt through- 
out the land and that recuperation is taking place even in those sec- 
tions which suffered most; conclusive proof of a remarkable resil- 
iency, existing nowhere else than in France. 


a Nothing concrete appears as yet to have been deter- 
Legisiation mined, with respect to the new legislation for national 
Deferred. banks, although it is fully expected that the measure 
to improve the condition of examination, to which we 

have frequently referred, will be pushed through to enactment by 
Congress. The knowledge that a special session is to be convened 
for some date in March, to consider such measures as the next Presi- 
dent will have to suggest, has probably served to lessen the activity 
of the members of the national legislative bodies during the present 
short session. There are other subjects, more nearly personal, en- 
grossing their attention at present, and since the country appears to. 
be getting along well enough, so far as business goes, there would 
seem to be no hurry necessary to mend defective laws. Assuming 
that there will in fact be little opposition to the proposed amend- 
ments, it is entirely possible that there is ample time before March 


4th, to get them adopted. 
[ ne | 


In New York State, the report of Superin- 
tendent Williams of the Banking Department 
recommends a pause before further legislation on banking is sug- 
gested. The numerous amendments passed in 1908, largely through 
his efforts, have worked out satisfactorily, taken as a whole; and it is 
obviously desirable that the law as it now stands be given ample op- 


New York’s Laws. 
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portunity to prove itself in practice, as he believes it to be in fact, 
the very best of the banking codes of the forty-six states of the 
Union, and comparing favorably with the National law. We have 
repeatedly voiced this opinion, and commend the New York code to 
bankers and legislators of other states for imitation. But it has not 
been only in the new legislation that the state has benefited; the ad- 
ministration in the hands of a practical and conscientious public offi- 
‘cial, has added largely to the usefulness of the supervision which the 
laws provide. 
SS 


A Record ot hus Superintendent Williams has established a 
Borrowings. Credit record, by means of a card index system, which 

shows the course of borrowing at the several banks, 
grouping the information by borrowers; the officer can in this man- 
ner readily observe where the accommodations, distributed among a 
number of banks each ignorant, perhaps, of the action of the others, 
may become too extended. Excessive credit is so fruitful a cause of 
trouble, that a judicious use of this knowledge alone can furnish 
means of averting it. Is not this after all a simple and reasonable 
mode of supervising bank operations for the good, not merely of the 
community at large, but also for the banks and their shareholders 
themselves? It is a vast improvement upon the proposition to com- 


pel the banks to guarantee the small, and perhaps wayward, ones. 
It isa practical demonstration of the facility with which a State may 
protect depositors in an equitable manner. 


—S——S—_ 


Seer te Another achievement of which the Superintend- 
Receiverships. ¢nt may justly feel proud, is the great reduction 
in the time and expense of liquidating failed 
banks. The practice under the old law involved the payment of ex- 
orbitant fees to receivers and attorneys, and the dragging out of the 
‘payment of claims to depositors and other creditors to unconsionable 
lengths. Thus in the case of nine suspensions following the disturb- 
-ances of 1907, these expenses aggregated nearly $400,000; in the 
-case of the one under the new law the expense was $666. It is true 
rthat the last named was a small bank, with only $570,000 assets, but 
‘the proportions are so remarkable that the comparison is full of sug- 
gestions. The expenses always reduce the sums received either by 
«depositors or by shareholders. The gain to the public is thus very 
substantial. Just why the exorbitant expense, taxed usually upon in- 
nocent persons, was permitted to continue so long, when the national 
system was so much more economical, is a question for the courts, 
which administered the cases, to answer. 
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For the near future there is the accomplishment 
Further . ° : 
anguaubiiiente of the project of having all the check transactions 
to Gomme. in the metropolis ‘‘cleared,” by inducing the trust 
companies and the outside banks to organize a 
separate clearing system it need be. The Superintendent of Banks 
believes that this is a most desirable object, worthy of the imme- 
diate attention of all progressive bankers, and of great importance 
to the financial center. The co-operation of these institutions, which 
would naturally follow such action, is the main point to be held in 
view. It should be possible to have all the banking interests in the 
city so allied as to bring the full effect of their combined strength 
into play for the common defense. With so large a part of the re- 
sources not co-operating through the present clearing-house organi- 
zation, much of the force which the aggregate represents is ineffec- 
tive. 

Having, by simply employing the power given him under the old 
law, required the banks not in the association to make weekly re- 
ports similar to those which, when consolidated, give us the ‘‘bank 
statement,” Mr. Williams has enabled the presentation every Satur- 
day of the complete view of New York’s banking position. In addi- 
tion, the clearing institutions render him statements of their actual 
condition, as distinguished from the average condition reported to 
the clearing house. This is also a very useful innovation. 


aS 


. titi, MO beginning of the year the Massachu- 
Innovation. setts law, permitting trust companies to receive 
savings accounts freely, provided the conduct 

of the business complies with the general terms of the savings bank 
law, went into force. The former statute, now done away with, 
taxed ‘‘time deposits” in these institutions at about the rate of $12 
per $1000. This opens up a field for business which cannot fail to 
be important, and obviously in competition with other classes of 
banks. There has been some savings business done by the compa- 
nies for fifteen years past, but not without friction, and not ade- 
quately regulated. The principle that the character of the business 
and not the title of the corporation doing it, should control the meth- 


ods, is recognized. 
a | 


Several State legislatures are wrestling with the sub- 

Deposit i P 
Guarantee. ject of guaranteeing bank deposits; nor are these all 
in the western part of the country; both New York and 
New Jersey lawmakers have bills before them; in Indiana there is al- 
ready a bill pending with prospects of enactment; Nebraska is quite 
certain to adopt the plan; and in Kansas the opposition of the State 
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officer having charge of bank supervision, is not likely to stem the 
tide of favorable opinion; the competition of the Oklahoma guaran- 
teed banks is felt most strongly there. There is a disposition to pre- 
fer the voluntary, rather than the compulsory, system, in several 
commonwealths; this of course removes a considerable part of the 
objection to the plan in general, The question that presents itself 
for early consideration is, whether the national banks will require a 
national law to enable them to compete with their neighbors under 
State charters, if guarantee plans are adopted. 


| 


The New York While it is scarcely within the range of possibility 
Plan. that the bill proposed in the New York Legislature 

will become a law, it is interesting to examine its 

provisions in order to see how it might work out with the enormous 
deposits in the banking institutions in New York City. Savings 
banks are not to be included; but it is planned to induce the national 
banks to avail themselves of the ‘‘privilege” voluntarily; all of the 
state banks and trust companies are compelled to do so under the 
plan. The deposits of the United States and of the State, which are 
already secured otherwise, are not to be provided for; the fund is to 
be established by an assessment upon the capital stock of a sum equal 
to one per cent. of the average daily deposits for last year; and there 
are to be special assessments to replenish the fund and keep it at the 
one per cent. ratioin case of impairment by payments of losses. News 
banks are to pay in three per cent. of the amount of their capital 
stock upon beginning business, the sum to be brought up to the one 


per cent. ratio later. 
| 


How Woulra OFdinarily one would imagine that such a fund, equal 
It Work? probably to $35,000,000, would be a great safeguard 
to depositors; and this view would no doubt prove 
very satisfactory to the average man who does not look beyond the 
mere fact that he has a few hundreds or a few thousands in a bank 
or trust company. But who are the other depositors? What pro- 
portion of these large sums classed as deposits are actually the prod- 
uct of loans? Any one familiar with the course of business knows 
that, in New York particularly, the proportion is very large. Under 
the plan these ‘‘loan deposits” (as we have heretofore called them to 
distinguish them from ordinary deposits), would be equally pro- 
tected, which means that the borrowers have a decided advantage, a 
result hardly intended by the authors of the various bills embodying 
the guarantee plan. These very loans may be the cause of the 
bank’s suspension, and yet the borrower who has a deposit balance 
has his claim upon the fund. 
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dannii It may be a bit far-fetched to say that the plan 
Possibilities. would enable bold and shrewd operators of the buc- 
caneer class to contrive to involve several banks, 
after the manner of Morse, borrowing upon poor collaterals and hav- 
ing the guarantee fund to fall back on to cover their deposits, the re- 
ceivers of the banks meanwhile struggling to realize upon the secur- 
ities in a falling market, such as invariably comes along when troubles 
arise. There are of course other means for the protection of banks 
from such looting; but they are not used, in most instances, until too 
late. The Morse scheme was not of a new kind; it was successful, 
so far as it went, not because there was no way of checking it, but 
because suspicions were lulled, vigilance relaxed, guards not strictly 
on duty. Under similar conditions there will be other buccaneers 
hereafter just as there have been in the past; and the guarantee fund 
will serve as another incentive. 


Gevernar thames 4 “lteter Hughes has again employed the de- 
and Speculation. vice of using a number of public-spirited citi- 
zens in New York to suggest improvements in 

methods of doing business. At the end of 1907 it was for the pur- 
pose of correcting defects in the banking laws; now it is to examine 
into the methods of investment and speculation in securities and 
commodities, to ascertain if any change in the State’s laws on those 
subjects is advisable. As Chairman of the Commission he selected 
Mr. Horace White, author of ‘‘Money and Banking,” and a publicist 
of international reputation. Among the other members, of whom 
there are nine in all, Professor J. B. Clark, of Columbia University, 
the distinguished economist, is the best known among writers upon 
these questions. None of the members is actually connected with 
any of the stock or other exchanges, and only one is connected with 
a banking institution. It is certain, therefore, that the inquiry will 
be entirely disinterested, and it is expected that the results will be 
more satisfactory than if the examination had been conducted by a 


legislative committee. 
SJ 


iain It is not to be anticipated that there will be a rev- 
improvements. lution in the business of speculation, but a defi- 
nite, yet conservative, improvement in the meth- 

ods which are employed. The sensitiveness of the mechanism of the 
security markets is well understood and the indispensability of the 
organizations which provide open markets for all, is fully recognized ; 
but the fact remains that the best of systems may be, and is occa- 
sionally, if not often, used by the unscrupulous to serve ends that 
affect the general public harmfully. To cut out these cancerous 
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growths, without in any wise injuring these open markets or impair- 
ing their usefulness, should be the aim and the purpose of all who 
wish to have the welfare of the country continue. It is an easy thing 
to draft a short bill to abolish all exchanges and boards of trade; but 
it has never proved easy to devise a substitute market for bonds and 
stocks, grain and cotton: such markets must exist in some form or 
the owners and producers of these kinds of property would find 
themselves at a loss to dispose of their goods, and would generally 
find themselves getting less for them. 


3 


Germany’s Germany endeavored by legislation a dozen years or 
Experiences. ‘SO ago, to help the agricultural producers to better 
prices, through rather drastic restriction of specula- 
tion in their products, incidentally covering also certain classes of 
securities. The effect of this radical measure, carried through the 
parliament by the agrarian party (similar to our ‘‘ grangers”’), was to 
actually lower the general course of prices for grain, etc., much to 
the disgust of the authors of the legislation. Accordingly there has 
been enacted a revision of the drastic law, and the amended system 
was put into operation last summer. While not such an improvement 
as the banking interests and the exchange members had hoped for, 
there is a disposition on their part to give the new law a fair trial. 


The Bone ot F*perience generally has shown that legislation on 
Contention. this subject is more than likely to prove injurious to 

the very ones whom the advocates thereof wish to 
benefit; or, upon the other hand, it proves a dead letter as to all 
practical purposes, as is the case ina number of our State enact- 
ments designed to prohibit dealing in ‘‘futures,” ‘‘selling short” and 
similar modes of speculative business. The underlying proposition 
is that men shall not undertake to sell that which they do not at the 
time own and hold possession of. This view appears a very proper 
and attractive one to most people who have not given the subject 
full consideration; but the courts, where the question has received 
careful attention, have quite decisively favored the view thata contract 
to deliver, at some later date, an article not actually in possession, is 
an entirely proper one; a pertinent example is our undertaking to 
furnish our subscribers with the Banxinc Law Journat for a year. 
Deubtless there are conditions which would make some of the class 
of contracts called ‘‘short sales” injurious just as conditions fre- 
quently render other human actions proper subjects for criticism, 
when under other conditions they would not be. 
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neatitinins ws The Supreme Court of Erie County, New York, 
Telephone. has decided that, if the holder of a promissory 
note calls up the maker at his residence, which 
is the place at which the note is payable, on the day of the maturity 
of the note,.and the maker states that he is unable to pay the note, 
there is a sufficient presentment at the place of payment to charge the 
indorser of the note with liability. The text of the opinion is printed 
on a subsequent page of this issue. The decision stands for the prop- 
osition that, under the circumstances, it was not necessary for the 
holder, which happened to be a bank, to send the note to the maker's 
house for formal presentment. The maker might have demanded that 
the note be exhibited to him under section 134 of the Negotiable In- 
struments Law of New York. But the right to see the note, given 
by the statute is a personal right, and was waived by the maker's fail- 
ure to demand that the note be shown to him, at the time of the tele- 
phonic conversation, and his refusal to pay based on other grounds. 
‘‘ Novel in its features” and ‘‘of importance both to the parties and 
to the banking community” are the terms which the court applies. to 
the case. The case is undoubtedly novel in its features, for it ap- 
pears in the opinion that neither the court nor the counsel engaged 
in the trial, were able to discover any precedent directly in point. 
And the decision is, therefore, an important one in banking circles. 
While it has been held previously that notice of dishonor may be given 
by telephone, no case has been called to our attention wherein it has 
been decided that presentment for payment may be made in the same 
manner. 

However, conversations over the telephone and transactions car- 
ried on by that means have been frequently recognized by the courts. 
In Lippitt v. St. Louis Dressed Beef Co., 57 N. Y. Supp. 747, it was 
held that telephone conversations are not in their nature inadmissible 
as evidence in a court of law. Asa general rule the admissibility of 
such conversations and their effect as evidence are governed by the 
same rules which apply in the case of ordinary oral declarations. But 
in New York the rule is restricted to cases where the witness is ac- 
quainted with the person with whom he talked on the telephone, and 
was able to recognize his voice. In Murphy v. Jack, (N. Y.) 36 N. 
E. Rep. 882, it was said: ‘‘ The perfection to which the invention of 
the telephone has been brought, has universally facilitated the inter- 
communication of individuals at distant points and, inasmuch as the 
voice of the speaker is heard in most, if not in all, cases, the identifi- 
cation of the speaker should be possible.” 

In other jurisdictions greater liberality is exercised in the admis- 
sion as evidence of telephonic conversations. Thus, in Wolfe v. Mis- 
souri Pacific Ry. Co., (Mo.), 11S. W. Rep. 49, a witness was allowed 
to testify to a conversation had over the telephone with the plaintiff's 
office, though the witness could not identify the voice of the speaker 
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as that of the plaintiff or of his clerk. The court in that case said: 
‘The courts of justice do not ignore the great improvement in the 
means of inter-communication which the telephone has made. Its 
nature, operation and ordinary uses are facts of scientific knowledge, 
of which the courts will take judicial notice as a part of public con- 
temporary history. When a person places himself in connection with 
the telephone system through an instrument in his office, he thereby 
invites communication in relation to his business through that chan- 
nel. Conversations so had are as admissible in evidence as personal 
interviews by a customer with an unknown clerk in charge of an or- 
dinary shop would be in relation to the business there carried on. 
The fact that the voice at the telephone was not identified does not 
render the conversation inadmissible.” 

The Erie County decision is plainly quite a step in advance. But 
it is apparently limited to a case where the holder succeeds in getting 
the maker himself to the telephone. It remains to be decided whether 
calling up the place of payment on the telephone at a time when the 
maker happens to be away and making demand of payment would 
be a sufficient presentment. 


[a | 


In this issue is printed the recent decision 
vera of the New York Court of Appeals constru- 
ing section 114 of the Negotiable Instru- 
ments Law, governing the liability of irregularindorsers. The action 
was brought by the maker of a series of bills, drawn on a number of 
coal companies, against an accommodation indorser. The bills were 
drawn to the drawer’s order and, after acceptance by the respective 
drawees, were indorsed by the defendant to give the acceptors credit 
with the drawer and then delivered before maturity to the drawer in 
payment for coal purchased. The drawer then procured the bills to 
be discounted by a trust company and, being compelled to take up 
the bills at maturity, brought this action against the accommodation 
indorser. The latter was held liable on his indorsements under sec- 
tion 114 of the Negotiable Instruments Law. 

This section was intended to fix the liability of irregular indorsers. 
Before this matter was made the subject of statutory regulation the 
decisions in various jurisdictions were very conflicting. In some juris- 
dictions a person placing his signature on the back of a note before 
indorsement by the payee, was regarded asa joint maker. In others 
he was a guarantor, and in still others he was held as an indorser. 
There was a further conflict in jurisdictions supporting the last theory 
as to whether the liability was that of first or second indorser. In 
New York, prior to the statute, a person indorsing in blank before de- 
livery to the payee was prima facie deemed to be a second indorser, 
and henc2 not liable to the payee, who was supposed to be the first 
indorser. Bacon v. Burnham, 37 N. Y. 614. Crawford’s Annotated 
Negotiable Instruments Law (3d. Ed.) p. 85. But as the paper itself 
furnished only prima facie evidence of this intention, the presump- 
tion could be rebutted by parol proof that the indorsement was made 
to give the maker credit with the payee. The statute has changed the 
law in New York as well as in other jurisdictions. And now, where it 
is sought to hold an irregular indorser, demand and notice of dis- 
honor must be shown as in other instances. 


Irregular Indorser. 





REVIEW OF 1908. 
A YEAR OF RECOVERY. 


“T\HE year 1908 has been essentially one of recovery from the de- 
pression caused by our panic of 1907; and the returns show very 
clearly how rapid that recovery has been, in so many of the fields 
of activity. For this speedy change to better conditions we are 

largely beholden to the fact, that, in a very substantial portion of the 
country, the disturbances caused by upsetting of plans were almost a 
negligible factor; basic conditions were not unsound; crops were good 
and bringing fair prices. Thus, while manufacturing and mining 
showed some falling off and labor was not so fully employed, the de- 
pression was not of such long duration as to cause a marked diminu- 
tion of demand for food products. 

There are numerous means of measuring the relative conditions 
afforded by the annual records; general business affairs are compared 
by observing the status of banks and their operations as shown by 
clearings. 


BANKING INDICATORS. 
The report of condition of a// the banks is made up for a date 


about the middle of the year; this is a favorable date for comparison 
since it enables us to go back to a period anterior to the crisis. The 
following figures are those given for commercial banks (excluding 
savings institutions), amounts being in millions of dollars: 
About July. Number. Deposits. Loans. 
19,746 9,605 8,931 
ae 21,364 9,305 8,566 

Thus with an increased number of banks reporting, there was a 
falling off of 300 millions in deposits and 365 millions in loans. But 
if we may judge by the returns of the national banks, these reduc- 
tions in business have been more than made up since mid-year; the 
recovery in deposits of the hational institutions by November 27th 
was equal to 346 millions, and in loans 225 millions; at the same rela- 
tive ratio for other banks, the totals are now probably very consider- 
ably ahead of those of 1907, showing not merely recovery, but the 
resumption of progress. Loansare still lagging behind deposits some- 
what, indicating less demand for credits. 

The savings institutions representing the banking means of the 
artisans, showed from mid-year 1907 to that of 1908, a lessening of 
deposits of 16 millions; nor does it appear probable that later figures 
will be more favorable, since the saving power of the laborer has been 
kept down in the aggregate during a considerable part of the inter- 
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vening period. Actual returns are not available in full; but those 
of New York State just published show that in the calendar year 1908, 
deposits fell off 54 millions and withdrawals increased 40 millions; a 
gross change of 94 millions. 

With respect to clearings, the returns made up to the end of Sep- 
tember gave a falling off of $28,238,000,000, from $154,476,000,000 to 
$126,238,000,000; to confirm the view that the country in general 
suffered less than New York, we have the fact that clearings in the 
center showed a decrease of $21,684,000,000 from the previous year; 
so that the shrinkage for the remaining clearing houses constituted 
only about one-fourth of the total. The returns from October to the 
end of the year gives us assurance that the volume will soon reach 
the average totals prior to the depression period; the averages for 
November and December 1908, were about $3,160,000,000 per week 
against $3,210,000,000 per week two years before; in the same months 
in 1907, the actual panic period, the weekly average had fallen to 
$2, 100,000,000. 

PRODUCTION AND TRANSPORTATION. 

The elements of productive activity, transportation and commerce 

are exhibited in the following table: 


Farm 
Products. Pig Iron. Railway Earnings. Imports. Exports. 
a —_——— ew ———EE _— 
Million Million Million Dollars. Million Million 
Dollars. Tons. Gross. Net. Dollars. Dollars. 


7,800 15.8 2,424 729 1,194 1,861 
7,000 25.8 2,588 840 1,434 1,880 
6,700 24.8 2,326 7189 1,226 1,744 


These figures are for calendar years in the case of production, and 
for the other subjects by fiscal years ; and must be considered with a 
bearing in mind of the fact that in the fall of 1907 we pushed our pro- 
ducts forward for export at an unprecedented rate, to exchange them 
for the much needed gold. Were comparisons made by intervening 
periods the results would probably be more striking. Nevertheless 
we have here the salient facts; the exuberant return of our farms; 
the lessening need of iron and steel plants; the fairly good status of 
our transportation business although showing greater expense ac- 
counts; the economizing in use of foreign goods, in large part luxu- 
ries, and the maintainance of our sales abroad with those of 1907. 
We may get somewhat lower prices for our enormous farm products, 
but they remain sufficiently high to be remunerative. 

SPECULATION AND PRICES. 

Considering now investments, speculation and prices of securities, 
the following table tells the story. There was a backward tendency 
due to the political contest in 1908, as in other quadrennial years; 
this, as usual, told in favor of bond sales, the preference to invest in 
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securities having a lesser tendency to fluctuations in the market: 


Sales, New York. 
Millions $. Listings. Average Prices of Shares. 
_ oo Millions $. 24 most active. 
Calendar Stocks. Bonds. a oe —— 
Year. No. $ Stocks. Bonds. High. Low. Mean. 


1908. . 197 1084 521 765 102 67 84% 

1907.. 195 527 576 380 115 62 88% 

1906.. 284 676 700 869 141 103 122 
These figures relate only to the New York Stock Exchange. 

The shrinkage of speculative values is quite marked, as might 
have been expected. 

The general range of prices of commodities has not been proved 
as favorable to consumers as many had anticipated; but prices 
abroad also held more firmly than was looked for, which doubtless 
helped to maintain them at a higher level here. 


End of Wheat Raw Cotton Pig Iron Average Average 
Year. per bu. per lb. per ton. U.S. Enlish. 


1908 $1.04 9.2¢. $17.40 8010 2198 
1907 1.00 11.8 18.50 8904 2310 
1906 73 10.6 23.35 8418 2240 


These figures do not indicate a large falling off in consumption 
of products used directly (food, etc.), but a marked change in those 
raw materials needed in manufacturing, which industry, as before 


stated, suffered most. 
THE MONEY VOLUME. 

The money supply of the country was more than abundant, when 
the relative falling off in demand is considered. There was a sub- 
stantial increase in gold and the bank notes were not very largely 
reduced below the high point of the panic. 


Money in Circulation. Millions of Dollars. Money in Banks.t 
End of _ pO EDR Se 
Year. Total. Gold.* Bank Notes. Silver Coin. National. All. 


3092 1421 652 207 885 1368 
3079 1355 679 226 704 1114 
2884 1273 585 209 726 1016 

*Including gold certificates. + Near end of year for Nationals, mid-year for all. 

The figures given for money ‘‘in circulation” embrace the money 
in all banks as well as in use by the people. The accumulation in 
the banks 1s a noteworthy feature. 

Perhaps no one fact reflects so closely the general conditions of 
the whole people’s prosperity as the use of silver coin, and particu- 
larly the subsidiary pieces, provided for the purpose of making 
“change.” The Treasury supplies these coins on demand as needed, 
tree of cost for transportation; the public may bring or send (at its 
own cost) any surplus not needed for use and obtain other currency 
in exchange therefor. The movement of the stock of this coin should 
therefore be observed. At the end of October 1907 there was 127 


——— an, ae ee a 
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millions in use; the demand for money during the panic caused an 
increase to 135 millions by January 1908; thereafter, in accordance 
with the falling off in demand for it, the amount was reduced reach- 
ing low ebb in June at 121 millions; then the tide turned and the 
coin began to flow out again, at first only slowly, so that by the end 
of 1908 there was again 135 millions in use. 

Judging by this movement the low tide of prosperity came about 
June; it was only slowly turned during the following months, but 
had recovered fairly by November; then the usual holiday demand 
which always shows a ‘“‘spurt,” brought the amount up to the record 
figures of the year before. In other words. there seemed to be need 
for as much ‘‘change” money about Christmas of 1908 as there was 
during the same period in 1907; but it must not be forgotten that the 
population had increased about 1,500,000 in the interval; measured 
per capita the demand appeared as $1.53 in 1908 and $1.56 in 1907; 
evidence that the turn in conditions had not yet brought the country 
back to its former state of prosperity throughout. 


GOVERNMENT REVENUES. 
The Government’s pocket-book must also receive some attention. 
It becomes filled chiefly by the contributions from people who use 
foreign goods subject to tariff duties, and those who use beer, whis- 
key and tobacco. It becomes relieved of its fullness by the expenses 
for payrolls, the public works, the battle ships, pensions, etc. We 


have not curtailed our national expenses as much as our individual 
ones, hence, with a falling off of revenue the Government has not 
been able to meet its current bills from its current receipts. Fortu- 
nately it had a large surplus on which it could draw. 

The falling off was both in the customs revenue, (for as has been 
shown, we imported much less,) and in the internal tax; it began to 
show in the returns at once after the panic of 1907, to wit: In No- 
vember, when we had been averaging 55 millions income per month, 
it fell untilin May 1908, it was less than 43 millions, and we couldn’t 
stop the expenses; so we found ourselves at the close of the fiscal year, 
(June 30) about 58 millions behind. For the six months following, 
to the end of December, 1908, the revenues had averaged about 49 
millions and the outlays more than 59 millions, monthly, giving a 
deficit of over 64 millions. The tide had begun to turnas to revenues 
in September. 

THE TREASURY BALANCE, 

The Treasury cash aside from the sums held in trust, such as the 
gold reserve, showed a net balance of 270 millions in January, 1908; 
the great bulk of this was in national bank depositaries, having been 
put there in the panic period for relief; at the end of the year (De- 
cember 31st) the balance was just 100 millions less and the banks 
held 124 out of the 170 millions. The Treasury.estimates that the 
continuing deficit will amount to fully 50 millions to the close of the 
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fiscal year next June; the outlook for revenue is somewhat better, 
but expenses continue large, and on the other hand the estimate re- 
ferred to assumes that the Post Office Department will pay for itself, 
whereas it is likely to run short; it was nearly 13 millions behind in 
the fiscal year 1908. 

The Treasury estimates beyond that (for the year 1910) are very 
conservative; revenues are placed at only 50 millions monthly, but 
expenses are expected to be fully 60 millions according to the plans 
for spending that have been submitted. Itis probable that Congress 
will compel economizing—on battleships, etc. ; if this does not occur, 
or if the income does not grow more than is estimated, it is evident 
that the surplus in the Treasury which accumulated during the 
‘“seven fat years,” will be wiped out entirely and the Government be 
compelled to sell more bonds to pay running expenses. In fact, of 
course, if prosperity really stays the Government will share in it too. 

THE EASY MONEY MARKET. 

The abundance of money and loanable funds in general kept the 
interest rates low; call loans in New York City were particularly 
low after the effects of the panic disappeared in January; in three 
weeks the rate fell from 20 per cent. to1% percent. Until May it 
was possible to maintain the rate at 2 per cent. or a trifle better; 
thereafter it declined reaching a minimum of % of one per cent., not 
rising to 2 per cent. or over until September During the last half 
of December, always an uneasy period, the highest asked quotation 
was 4% percent. This ease in money naturally assisted the recov- 
ery of business and of prices in the security markets, and gave to the 
commercial interests a like opportunity to command funds at lower 
rates. 

The Government’s policy of permitting the greater part of its di- 
minishing surplus cash to remain in the banks, contributed nota 
little to the ease in loans. Some conservative men questioned the 
wisdom of the course which thus expanded the supply of money and 
placed the country in a position to lose gold to Europe in the event of 
a demand from there. This actually came to pass; 41 millions going 
out in April and May, and about 10 millions in November and De- 
cember; so that for the calendar year the ze? loss was 31 millions. 
The general international money position was reflected by the Bank 
of England’s discount rate which stood at 2% per cent. from May to 
the end of the year. 

THE FAILURE RECORD. 

The business barometer presented by the record of failures was 
not, upon the whole, so encouraging. The monthly average of num- 
ber of business casualties was 1170, and in only two of the months 
was it under 1000; in the nine months of 1907 preceding the panic, 
the average was only 750. But the importance of the failures was 
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considerably less in the latter half of 1908 than in the former half; 
the’ average liabilities were lower and a rather better per centage of 
assets to liquidate them is reported. This gave, for the entire year, 
a ratio of 56.4 per cent. of assets to debts, compared with 74.9 per 
cent. in 1907 and 49.9 per cent. in 1906. The unusually high aver- 
age for 1907 was clear evidence that many suspensions were due 
literally to the tying up of means, rather than to inherent weakness 
in the status of the businesses. The ratio of 74.9 is the highest re- 
corded; the next highest was 65 per cent. in 1893. The bank fail- 
ures in 1908 were (according to Bradstreet’s) more numerous than 
in 1907, there having been 132 against 89; but the liabilities for 
the year just closed were only about 93% million dollars, while in 
1907 they footed up 206 millions; this means that many small banks 
were forced to suspend, doubtlessly due to the strain of 1907. 
BANK EARNINGS. 

Measuring again by the results in the case of national banks, we 
find that for the half year ending December 31, 1908, their net earn- 
ings amounted to 65 million dollars; for the following six months 
the sum was about 66% millions. Comparison should be made with 
the results for the first half of 1907 when net earnings aggregated 
%6 4-5 millions. Obviously the amounts which they were compelled 
to charge off after the panic period were much larger than usual; de- 
tailed figures are not yet available, but for the full year 1908 the 
sum thus lost was about 50% millions, against about 36 millions for 
the preceding year. This in itself is sufficient to counterbalance a 
large part of the loss in net earnings, indicating an encouraging de- 


gree of recovery. 
IMMIGRATION. 


The manner in which tides of prosperity and depression are re- 
flected abroad, is indicated by the sudden falling off in immigration. 
In recent years our population has increased regularly by from 750,- 
0GO to 1,000,000 souls from other lands; in this past year there has 
been such a large movement away from our shores, to their native 
countries, of individuals who found themselves out of employment 
here, that the movement in this direction has beenoffset. After the 
troubles of 1893 we suffered a similar falling off of immigrant addi- 
tion to the population; but it was in no year so marked, in contrast, 
as in 1908; probably in no previous year had those who had come a 
year or a few years before, been in position, through sufficient earn- 
ings, to pay their way back to their native countries without diffi- 
culty. 


THE EASE OF MONEY IN EUROPE. 

The issue banks of Europe also show a remarkable condition of 
money ease: with an increase of note-issues of less than 40 million 
dollars, there has been a gain of fully 350 millions in gold and 60 mil- 
lions in silver during the year. This means upon the basis obtaining 
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on January 2, 1908, a margin for increase of notes of 1,300 millions. 
As the note-issues are the indicators of the loans there is obviously 
a large excess of funds available. Upon the other hand, we must re- 
member that at the end of 1907 the banks there were quite short of 
gold, relatively, owing to our drafts upon them of fully 100 millions. 
They have made up all of this loss and added more; and, as already 
stated, part thereof came from us. This enabled the reduction in 
discount rates, to 2% per cent. in London, 3 per cent. in Paris, Brus- 
sels and Amsterdam, 4 per cent. in Berlin and Vienna; and even St. 
Petersburg lowered its rate to 5% per cent. 
FRENCH FINANCE. 

The Bank of France in particular has accumulated gold in the past 
year; the increase has been fully 160 million dollars, and its note 
issues were increased only 32 millions. The institution has been pre- 
paring to handle a large Russian loan with the opening of the year 
and to make the position of French banks in general as strong as pos- 
sible. The remarkable record of the investing power of the people 
there is made manifest by the statistics of securities, chiefly foreign, 
that have been placed in her markets; there being a steady flow of 
income which seeks reinvestment. The estimate of foreign issues 
taken by France for recent years gives the following: In 1908 over 
540 million dollars; in 1907 nearly 370 millions; in 1906 fully 800 mil- 
lions; in 1905 nearly 600 millions; in 1904 about 570 millions; a total 
in five years of about 2,880 millions; this was in addition to the absorp- 
tion of fully 750 millions of issues of French concerns. 


— 


CLEARING HOUSE RULES. 

In the article which we published on page 1003 of the JournaL 
for December upon ‘‘Clearing House Rules” the second paragraph 
began with the following words: ‘‘The Mew York Clearing House 
Association rule which was there presented for the court’s considera- 
tion read as follows,” etc. This should have read ‘‘The Boston 
Clearing House Association rule which was there presented,” etc. 
‘*New York” was inserted instead of ‘‘ Boston ” through an error of 
the compositor, and correction is here made. No reader, however, 
could have been misled by this error, as the context clearly indicates 
that it was the Boston rule which was referred to. 





THE BANKING LAW JOURNAL. 


THE GOVERNMENT’S REVENUE DEFICITS. 


T is somewhat surprising that so little attention is given by the 
general public to the condition of the finances of the National 
Government. The indefinite continuance of a policy of spend- 
ing more than comes in, cannot fail to ultimately cause serious 

embarrassment tothe Treasury. How we have been progressing in 
the wrong direction is illustrated by the following table, which gives 
in millions of dollars the principal items for the three latest half- 
years: 
July-Dec., Jan-June, July-Dec., Changes 
Revenues from: 1907. 1908. 1908. 1907-8. 
Customs 156.0 129.7 139.0 — 17.0 
Internal Taxes... 132.4 118.3 128.7 — 3.7 
Miscellaneous.... 29.0 34.5 25.7 -—— 3.3 


Total.... 317.4 282.5 293.4 — 24.0 
Expenditures for : 

War Department. 55.5 54.8 68.0 + 12.5 
Navy Department 58.6 60.1 58.5 — 0.1 
Pensions ........ 75.4 78.5 82.0 + 6.6 
Public Works.... 48.0 45.8 47.2 — 0.8 
a ee 10.7 10.8 10.8 + 0.1 
Civil and other.. 78.5 82.9 91.2 + 12.7 


' Total.... 326.7 332.9 357.7 + 31.0 


Excess Expenditures. 9.3 50.4 64.3 + 55.0 


This does not include the receipts and expenses of the Postal 
system, now over 100 millions each half-year, and self-supporting to 
within about 6%; nor are the expenses of the Panama Canal in- 
cluded, for we borrow the money to pay the cost of this enterprise. 

It will be seen that there has been a slight improvement in reve- 
nues (nearly 11 millions) in the latter half of 1908 compared with the 
former half; but expenditures increased nearly 25 millions. The 
appropriations made by Congress last year, in the face of a growing 
deficit, showed little consideration for the view of having both ends 
meet. It is not a question of the ability of the country to stand 
these great totals; a billion dollars a year is not excessive fora na- 
tion of 88 millions of prosperous people, if the expenses are judi- 
ciously incurred, without extravagance or waste. The legitimate 
criticism is to be directed against the ‘‘unbalanced budget,” the 
omission to provide for adequate means to cover expenses from rev- 
enues. The existing methods of providing for the national expense 
furnish a proper subject for reform. 





GERMANY’S BANKING SYSTEM: 
COULD WE IMITATE IT PROFITABLY? 
By Maurice L. Muhleman, Author of the “ Banking Systems of the World.” 


HE banking system of Germany includes at least one feature that 
recommends itself quite forcibly to many of those who are 
studying to reform our own: the privilege accorded to the cen- 
tral bank of issuing notes, in times of need, beyond the fixed 

limit, upon paymentof atax. This is clearly a provision.for elasticity, 
and since elasticity is the generally acknowledged lack in our sys 
tem, the German plan, which has been used with approval in the Em- 
pire and copied by Austria-Hungary with beneficial results, is en- 
titled to consideration; it must, however, be examined in all its rela- 
tions in order to test its adaptability here. 

For practical purposes the German system is of the class having 
one central bank of issue which provides all the paper currency; true, 
there are still four, out of a considerable number of former issue- 
banks (that existed in the several states composing the Empire) ex- 
ercising the note-issuing privilege, but the amount of the currency 
supplied by them is insignificant; so too, is the small amount of irre- 
deemable gold notes issued by the Imperial Government, upon a gold 
war fund held in one of the fortresses, which notes are legal tender. 
They are known as Reichs Kassenscheine. 

Owing to the rapid economic development cf the Empire since 
the union of the German States after the Franco-German war, and 
the enormous expenditure of force to promote its political and com- 
mercial importance, financial conditions in general have been less 
stable than in Great Britain and France; interest rates generally rule 
higher and fluctuate more; and speculative business has been more 
nearly comparable to that in the United States. The need for elas- 
ticity in the money volume to meet unexpected demands has hence 
been greater than in the two older countries mentioned. 

The Imperial Bank (Retchsbank) was established in 1875, as an in- 
dispensable instrumentality in the economic development; the design 
was that it should ultimately be, (as it probably soon will become) 
the sole note-issuing institution. In order to give it immediate stand- 
ingamong the many existing institutions,some of them quiteimportant, 
the control was placed in the officials of the Government; and although 
all the capital stock is privately owned, the management continues in 
official hands and a considerable part of the profits goes into the Im- 
perial Treasury. Practically, therefore, it is a system of Government 
issues of currency made through a banking form, the corporation as- 
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suming all the liabilities for the notes, but not being permitted to 
regulate the emissions. In certain particulars such a plan is not with- 
out merit. 

The note-issuing function is exercised under the following regu- 
lations: All notes must be covered fully by coin or commercial paper, 
at least one third of thetotal to be coin. (Although Germany adopted 
the single gold standard in 1871, thete is still a substantial sum of the 
old large silver coins in existence and these may be held as part of 
the coin; yet the chief element in the reserve is gold. Alsothere may 
be held as equivalent to gold, notes of the few other banks and those 
of the Government.) A further provision exacts a tax upon all notes 
emitted in excess of the coin and beyond an arbitrary sum of 472,- 
829,000 marks or about $112,500,000; this tax is at the rate of 5 per 
cent. per annum, estimated weekly. 

To illustrate: if the bank holds $150,000,000 in coin, the notes out 
may reach a maximum of $4£50,000,000; but of the $300,000,000 excess 
over coin, $187,500,000 are taxable, only $112,500,000 being free. The 
commercial paper held to cover the credit notes ($300,000,000 in this 
case), must have not more than three months to run. As a matter of 
fact the coinin the bank relative to notes out has been usually larger. 

Manifestly, the demands for discounts will control the issues of 
the notes; when money rules at less than 5 per cent. there is no profit 
in the emission beyond the free limit; only when demands cause rates 
to rise beyond the tax limit is there a favorable "margin; and since 
even 5 per cent. isa high rate to pay for money by this very eco- 
nomical nation, the occasion for taxed notes arises only in seasons of 
special need. Thus over-expansion is restrained by the tax to a very 
considerable extent. While on the one hand a 6 per cent. rate for 
money indicates a condition of need which brings out taxed notes, the 
use of the notes presently becomes burdensome, and the borrowings 
are not retained any longer than absolutely necessary. Various meas- 
ures are taken, such as obtaining funds from abroad, to increase the 
supply of loanable capital, and the rate presently falls; the taxed 
‘notes are retired. 

The main point, however, is that the system provides for increase 
of means when necessary at a relatively small increase in cost; we 
would have been very thankful had we been able to provide our- 
selves with such an addition to our money supply in November, 1907, 
at the same relative additional expense; but we had not the machin- 
ery, in law, to do so. 

While Germany has, as already intimated, some large banking 
concerns, the Imperial institution easily dominates the entire system, 
and is enabled by means of its numerous branches and agencies, to 
maintain at the most remote points in the Empire, the same discount 
rate as the one prevailing inthe capital city (Berlin). This uniformity 
of rates is a second great service to the people that the Bank performs. 
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The Imperial Bank is not only a bank of rediscount for other 
banks; it deals quite extensively with the general public, and one of 
the largest items of business, and most useful to the public, is the 
free transfer of funds for customers from one branch to another, thus 
furnishing speedy and economical domestic exchange facilities. 

Theimportant function of regulating the discount rate, the charge 
upon trade and industry requiring credit, is obviously the principal 
purpose of a system of banking and currency. The results obtained 
by German interests in this respect are hence the real tests of the 
efficiency of their system. Eliminating the year of unusual condi- 
tions, 1907, we find that the discount rate in the Empire fluctuated 
between 3 per cent. minimum and 7 per cent. maximum; the mean 
rate being about 4 per cent. ; there were 41 changes 1n the ratein the 
decade ending with 1906. The use of taxed notes occurred each year 
in this period, always in the fall or winter; in three of the years the 
taxed issues were very large and continuous, involving the payment 
of average 2,500,000 marks (mark equals 23.6 cents) in taxes per year. 

While the tax is not large in amount, the existence of high dis- " 
count rates during the tax periods is of very considerable moment to 
business men. The question naturally arises: Why should not the 
system be arranged so as to operate to maintain an equilibrium in the 
discount rate? In other words, why tax trade and industry at all for 
the supply of needed funds? This view is manifestly based upon the 
theory that it is possible to adjust supplies of currency and loanable 
funds, in such a manner as to prevent any material rise in the cost of 
credit. The view would be reasonable were it not for the ever-pres- 
ent and extensive demand for means for speculative purposes, which 
low money rates foster. The movable rate actually checks the ex- 
cessive borrowings for these purposes, and is hence regarded very 
useful. 

In considering the applicability of the German system to ours, 
especially as to the note-taxing feature to provide elasticity of volume 
of funds, the existence of the many thousand individual banks must 
be borne in mind. It may be entirely feasible to permit a central in- 
stitution for rediscount purposes to emit notes for use by other banks, 
at a fixed rate. (They would naturally not be called for unless it 
were profitable to the borrowing bank to use them.) Doubtless a 5 
per cent. rate, thus fixed, would restrain undue expansion. Upon the 
other hand, when an increased supply is absolutely needed, why tax 
it at all? Why not confine the imposition of the tax to the period 
when the need for the notes has passed and when they should hence 
be retired as surplus currency? 

Our need for elasticity, while similar, differs not a little from that 
in other countries in detail. We need more funds, and more actual 
cash, when the crops are to be moved; when they are moved we need 
much less than in the moving period. If it were possible to keep the 
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local exactions for credits within reasonable limits, it seems clear that 
the general welfare would be promoted by the issue, free from tax, 
of a sufficient volume of currency to move the crops; every cent add- 
ed to the expense of this great annual operation is a tax upon our 
commerce, not necessary to be imposed. Then to avoid the evils of 
a surplus of currency, afterward, tax the currency at progressively 
advancing rates to compelits retirement. Thus we utilize the taxing 
principle for the purpose of obtaining real elasticity. 

The obstacle in the way is, as in Germany, the speculative de- 
mand for means. This is a constant demand and entirely legiti- 
mate when restricted within bounds. It is only when conditions 
render the obtaining of funds so easy, when rates are absurdly low, 
that the proper limits areoverstepped. There appearsno reason why 
it should not be practicable in legislation to provide the means of dif- 
ferentiation of such demands from the usual, properly commercial 
ones, and see to it that the facilities which it is desirable to afford 
the latter are not used to stimulate speculation. The distinction 
exists and the sooner we recognize it in our legislation the better for 
us, always having in mind that demand for speculation is not neces- 
sarily an improper one. 

Thus it might readily be provided in a plan for amending our 
system, that whenever the money market where speculative interests 
are served, shows a tendency to a rise or fall in rates for loans calcu- 
lated to be menacing, because abnormal, the requisite means for 
maintaining a reasonable equilibrium be provided. The most im- 
portant need is stability,—the absence of violent fluctuations; this ap- 
plies to both the great lines of money demand; it is as essential to the 
national welfare to preserve the security markets from unreasonable 
disturbances, as it is to help the great industrial and commercial 
movements to funds at reasonable rates. 

To recapitulate: we could use the principle underlying the Ger- 
man credit system to advantage in our own, when we come to re- 
generate it, provided we can adapt it, by requisite modification, to 
the peculiar conditions here; it seems essential, however, to recognize 
the fact, that the adaptation appears to render it indispensable that in- 
stead of fixed rates of tax for restraining purposes, we should strive to 
devise a graduated system. It is indeed by no means proven that 
Germany would not be far better served with a graduated, rather 
than the existing fixed, rate. 


For the eleven months the imports of New York fell from 777 
millions in 1907 to 582 millions in 1908, while the exports show a fall 
from 617 millions to 578 millions. Boston shows a fall from 116 mil- 
lions to 81 millions in imports and from 95 millions to 76 millions in 
exports. Philadelphia shows a fall from 76 millions to 52 millions in 
imports and from 99 millions to 88 millions in exports. 








A PRACTICAL SERIES 


ON THE 


LAW OF BANK CHECKS 


X. CERTIFICATION OF CHECKS. 


1. Verbal Certification. 
2. Written Certification. 


4 CERTIFIED check has been legally defined as a check which 
has been recognized by the proper officer of a bank as a valid 
appropriation of the amount of money specified in the check 
to the person named as payee, and which bears upon itself 

the evidence of such recognition. Bouviers Law Dict. 

Unless it is expressly provided otherwise by statute no particular 
form of words is necessary to the acceptance or certification of a 
check, but any words or expressions intended by the bank to bea 
certification will be sufficient, whether it be signed or not. 

The certification of checks is an expedient and outgrowth of mod- 
ern commerce, quite recent in its origin. It is not even referred to 
in most of the earlier text books on the law of bank checks, but the 
modern writers give the subject considerable prominence. The fact 
stated by the United States Supreme Court in 1870 that ‘‘it is com- 
puted by competent authority that the average daily amount of such 
(certified) checks in use in the city of New York is not less than 
one hundred millions of Collars,” is sufficient warrant for an enlarged 
statement of the principles affecting them. Daniel on Negotiable 
Instruments, sec. 1602. 

1. VERBAL CERTIFICATION. 

The rule at common law was that an oral acceptance of a bill of 
exchange would bind the acceptor. Though the rule was firmly 
fixed by a long line of decisions, the highest courts both in England 
and in this country have regretted these decisions, but they all agree 
that the rule was too well settled to permit of change except by stat- 
ute. Asa matter of fact the common law rule has been abrogated in 
most of the states, notably in those which have adopted the uniform 
Negotiable Instruments Law. It is true as‘a general rule that to 
make one liable asa party to a negotiableinstrument his name should 
appear thereon under his own hand or that of his agent. A wise 
policy may also require that the liability of an acceptor should not 
depend upon parol evidence and it is in recognition of the soundness 
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of this principle that statutes changing the rule of the common law, 
which permits the oral acceptance of a bill of exchange, have been 
adopted. But where no statute controls, the rule is quite general 
that an acceptance of a bill may be validly made by word of mouth. 
Jarvers v. Wilson, 46 Conn. 90 (1878). 

On the authority of these decisions it was held in Barnett v. Smith, 
30 N. H. 356 (1855) that the holder of a check who was told by the 
cashier of the bank that it was ‘‘ good” had a good action against the 
bank. It wasthere reasoned that ‘‘a bank check is substantially the 
same as an inland bill of exchange; and is governed by the law ap- 
plicable to bills of exchange and promissory notes.”’ 

In the case of Espy v. Bank of Cincinnati, 18 Wall (U. S.) 604 
(1873), it was intimated that a verbal acceptance of a check was good, 
but it was held that the statement of the bank officer, under the cir- 
cumstances, would not bind the bank. The case arose from the fol- 
lowing facts: A stranger of good appearance entered the office of a 
firm of brokers and, after obtaining a price on certain bonds and a 
specified quantity of gold, said that he would return with the check 
of Stall & Meyer for the correct amount, $3920. He returned with 
the check and the brokers sent one of their clerks to the bank with it 
to ascertain if the check was good. The teller of the bank examined 
the check and the account against which it was drawn and said to the 
clerk ‘‘It is good” or ‘‘It is all right, send it through the Clearing 
House.” The check was accepted by the brokers and paid by the 
bank through the Clearing House. It afterwards developed that the 
check had originally been drawn to the order of a stranger to the 
transaction for the amount of $26.50, and the name of the payee had 
been changed and the amount raised. The bank brought suit against 
the brokers for the amount as paid through a mistake. The defense 
interposed was that the words of the teller constituted a verbal cer- 
tification of the check which was binding upon the bank. It was there 
said: ‘‘ Bank checks are not bills of exchange, and though the rules 
applicable to each are in many respects the same, they differ in im-° 
portant particulars. Among these particulars is that a check is drawn 
against funds on deposit with the banker, and the indorsement that 
it is good implies that when the indorsement was made there were 
funds to pay it. A bill of exchange is not drawn on such deposit 
necessarily, and its acceptance raises no implication that the drawer 
has funds to meet it. It is a new promise by the acceptor to pay, 
funds or no funds.” The decision was based on the ground that the 
bank officer had a right to suppose that information was desired of 
him only in regard to the signature of the drawers and the state of 
their account. These were material facts to be known which both 
common sense and commercial law presumed to be within his knowl- 
edge. The answer he gave that the check was ‘‘ good” or was ‘‘all 
right” was regarded as responsive only to these two points. The 
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genuineness of the payee’s name and the sum of money written in 
the body of the check were as well known to the payees themselves 
as to the bank officer, and unless their inquiry were so framed as to 
call his attention to these points, his answer had no reference to them. 
However, it was said that ‘‘if the bank officer had any reason to be- 
lieve that the defendants were seeking information in regard to the 
general validity of the check, or if they asked any question which 
related to the genuineness of the check, as to the amount, or the 
names of the payees, his statement that it was all right would bind 
the bank.” 

In short, it may be said that in the absence of any statutory pro- 
vision on the subject, the mere verbal statement by a proper officer 
of the bank that a check is good or will be paid, is sufficient to oper 
ate as a certification. However, in view of the large number of 
states which have enacted statutes requiring certification to be in 
writing, the verbal certification of checks has, to all practical pur- 
poses, become an obsolete practice in this country. 

2. WRITTEN CERTIFICATION. 


There is much to be said against the practice of certifying checks 
verbally. The object of certifying a check is to give it on its face 
such a value that it may be used as money in the payment of debts 
by the holder. This object.is not reached by a parol certification. 
Bank of Springfield v. First National Bank, 30 Mo. App. 271. A 


check is not an instrument which in the ordinary course of business 
calls for acceptance. The holder can never claim acceptance as his 
legal right. He can present for payment, and only for payment. 
But, on the other hand, there is nothing in the nature of a check 
which intrinsically precludes its acceptance, in like manner and with 
like effect as a bill of exchange or draft may be accepted. The bank 
may accept, if it chooses; and it is frequently induced by convenience, 
by the exigencies of business, or by the desire to oblige customers, 
voluntarily, to incur the obligation. Morse on Banking, Sec. 404. 
Certification of checks is referred to in Bank of Springfield v. 
First National Bank, 30 Mo. App. 271 (1888) as ‘‘one of the greatest 
dangers to the integrity of their funds with which banks have to con- 
tend.” Power to certify checks, unless guarded and restrained, places 
it within the power of a corrupt teller or other officer to give away 
the funds of the bank. Such abuses have been produced by the ex- 
ercise of this power that, at the time of the above decision, many 
banks had discontinued the practice of certifying, and had substituted 
in its place the practice of taking up the check tendered for certifica- 
tion, issuing in return their own cashier’s check. In the case re- 
ferred to the Court said: ‘‘ The assets of a bank are a trust fund for 
its depositors and stockholders. If we establish as a rule of law the 
principle that these funds can be pledged by the parol statements of 
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tellers or other agents of the bank to the effect that a check held by 
an inquirer is good, we establish a principle which would greatly 
jeopardize these trust funds and which we have no doubt would startle 
the business community. In cases which involve but asmall amount, 
like the case before us, the truth would be told by the witnesses on 
both sides, as it has been told here; but the rule which we make for 
one hundred and eighty-seven dollars would, if sound in law, bea 
rule for one hundred eighty-seven thousand dollars. The result of 
such a rule would be that, in cases involving large amounts of money, 
the assets of a bank would become the mere sport of perjured wit- 
nesses. Upon any ground, then, we must hold that the statement 
over the telephone that the particular check in question was all right, 
was not an agreement on the part of the plaintiff that it should be 
paid at all events whenever presented within the period of the stat- 
ute of limitations, which, as we have seen, is the effect which the 
law ascribes to the certification of a check.” It was held in this case 
that, while bills of exchange might be accepted verbally in the ab- 
sence of statute to the contrary, and, while checks possessed several 
of the features incident to bills of exchange, statutes relating to bills 
of exchange do not necessarily include bank checks. 

The New York Negotiable Instruments Law, section 321, declares 
that the provisions of the act applicable to a bill of exchange paya- 
ble on demand shall apply to checks; and in section 220 it is pro- 
vided that the acceptance of a bill of exchange must be in writing 
and signed by the drawee. 

The act of the 10th of May, 1881 (P. S. 17), provides that ‘‘no per- 
son within this state shall be charged as an acceptor on a bill of ex- 
change, draft, or order drawn for the payment of money, exceeding 
twenty dollars, unless his acceptance shall be in writing, signed by 
himself or his lawful agent.” Maginn v. Dollar Savings Bank, 131 
Pa. St. 362, 18 Atl. 901. Under this act verbal promise by the presi- 
dent of the bank to pay check was held ineffective in National State 
Bank of Canada v. Lindermann, 161 Pa. St. 199, 28 Atl. 1022. 

In Risley v. Phenix Bank, 83 N. Y. 318 (1881), a check was held 
to be a bill of exchange within the statute requiring the acceptance of 
such bills to be in writing. The plaintiff there had presented a check 
for $10,000 to the bank in July, 1865, and was told by the president 
that it was good and would be paid upon presentation by some per- 
son known tothe bank. The next day the check was presented by 
a person known to the bank and payment was refused on the ground 
that the funds had been seized earlier in the day by the United 
States as forfeited under the Confiscation Acts of Congress. 


(To be Continued.) 





BANKING ON THE EAST SIDE. 


By William H. Kniffin, Jr., Cashier Home Savings Bank, Brooklyn, N. Y. 


\ 7 UMEROUS failures of private bankers on the East Side in New 
York and in the Williamsburgh section of Brooklyn within the 
past fifteen months has brought this question again to the fore. 
Indications are that legislation along this line will be passed by 

the present Legislature, for it is rumored that the State Banking De- 
partment and the Immigration Commission have been in consultation 
regarding these abuses. . 

In his 1908 report to the Legislature, Superintendent Williams 
stated that upwards of a million dollars are lost to ignorant foreigners 
every year in New York through the operation of these banks and 
fake steamship agents. To remedy this the laws of 1907 provide that 
all such bankers dealing in steamship tickets, or undertaking to trans- 
mit funds to other lands, must file a surety bond with .the bank de- 
partment in the sum of $15,000 to protect their customers. But this 
does not seem to apply tothose who do not sell tickets, but act merely 
in the capacity as bankers to their brethren. The only safeguard 
would therefore seem to be Section 57 of the banking law, which pro- 
vides that all private bankers shall keep on deposit with the superin- 
tendent the sum of $1,000 or like amount in securities as evidence of 
good faith and to guarantee compliance with the law. But what law? 
And what is a thousand dollars or a surety bond of $15,000 when so 
much is at stake? It is inadequate protection—hardly none at all. 

BANKING FACILITIES FOR THE FOREIGNER. 

The vast hordes of immigrants coming to our shores need bank- 
ing facilities. No one disputes that. They are asa rule thrifty, work 
hard and save their earnings. If they were not so easily frightened 
they would made ideal savings bank depositors. They are clannish. 
They patronize their brethren. They have a natural distrust for banks 
that comes .through ignorance. In this land of their dreams they find 
no government bank or banking system, and so turn to hoarding or 
to the postoffice. This is commonly known. But finding a native of 
their own race, speaking their own tongue, with barred windows and 
plenty of gold leaf thereon, and $15,000 in big figures that dazzle 
them, and words that indicate that the state ts back of this bank, and 
finding the ‘‘ banker” busily engaged in counting money and writing 
in a big book, they hand him their money, which he is glad to get and 
to keep —not for them, but for himself. In due time he goes the way 
of others, and a loud and lusty complaint goes up to the ‘‘state” for 
backing a swindler. Being swindled once, they turn to hoarding. 
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One savings bank in Brooklyn, with a population of from thirty 
to forty thousand foreigners to draw from, has not received one dollar 
of foreign money in the twelve months since the panic. 

BANKING IN ELIZABETH STREET. 

No doubt many of the private banks have done a thriving busi- 
ness, as a trip through the East Side banking section would have 
demonstrated, and some are yet outwardly prosperous. Many ofthe 
proprietors are doubtless honest, or have intended to be, but they 
are totally unacquainted with banking methods. They seem to have 
had the idea that it was all in and nothing out and a day of reckoning 
would never come. Just how their funds are invested cannot as yet 
be known, for reports and examinations do not reach this class, but 
it is more than likely that their deposits have gone into real estate 
and other speculative ventures. But when the day of reckoning did 
come, it found them utterly unprepared to meet their demands and 
without banking connections that would offer aid. 

The experience of Pasquale Patti, the famous Italian banker of 
Elizabeth Street, New York, may have been unusual, but it indicates 
the feeling against this class of banks. His place was wrecked by a 
bomb during the month of February last, demolishing the front and 
scattering the money exhibited in the windows far and wide. Shortly 
afterward another attempt was made, but the perpetrator was shot 
dead in the act. Patti was repeatedly threatened and life became 
unbearable. His bank ‘‘suspended” temporarily, but the protest was 
so great on the part of the depositors that, under direction of the 
court, his safe was opened and found empty, save a stray cent, evi- 
dently overlooked in his flight. Several other failures added to the 
excitement, police protection had to be invoked, and the East Side 
had some exciting times. 

About the time of the many failures a Hebrew merchant was re- 
modeling his store and also fitting up a bank in the rear. All went 
well; he was about to open the doors when his creditors became 
clamourous for their money, and, by assignment for their benefit, 
with extended payments he was able to avoid bankruptcy. Here was 
a man, on the verge of failure, opening a bank, to all intents and 
purposes a savings bank, with no otherencd in view, it would seem, 
than to use the deposits to bolster up a tottering business. 

The unrest and dissatisfaction engendered by such practices has 
led the Italian bankers of New York to form a protective organiza- 
tion, both to safeguard themselves and also to win back if possible their 
lost prestige. 


THE UNREST CULMINATES IN A SAVINGS BANK. 
A recent outcropping, however, indicates that the foreigner is 
looking into the question and endeavoring to find some way to meet 
the needs of the people. During the month of November every sav- 
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ings bank in Greater New York received a notice that application was 
about to be made to the Banking Department for a charter for a sav- 
ings bank to be conducted by (and for) the Polish people of Brooklyn. 
The list of proposed trustees was enough to condemn the project in 
itself, but names are not always reliable indicators, and so the writer 
made it his business to interview nearly all of the proposed trustees 
and look into the plans of this new bank, personally. The result of 
visits among the tenements and up dark hallways and into cheap 
saloons and cheaper groceries would form interesting reading were 
it for publication, but to entrust the affairs of a savings bank to two 
private bankers with executive positions in mind, a nightwatchman, 
a laborer, a grocer, another grocer, a dealer in old barrels, a retired 
saloon keeper, and another who is still in business, together with 
half a dozen others of the same standing would not maintain the 
dignity of the savings bank profession. Not that such men are 
not good citizens and honest, but they do not bear the earmarks 
of philanthropists, and only philanthropists or would-be-philan- 
thropists have any place in the organization of a new savings bank. 
Imagine a tailor who has saved $5,000 by long hours at the ma- 
chine writing his check for five hundred for the organization fund! 
The reasons for organizing such institutions are four: 1. These 
people have been heavy losers in private banks. 2. The established 
banks do not as a rule speak foreign languages. 3. They want a bank 
of their own, managed by men whom they know and in whom they 
have faith. 4. They want to ‘‘help the poor.” Said one of them toa 
savings bank man: ‘‘ When we get twenty thousand dollars on deposit 
can’t we buy a building with it? We're responsible!” And this man 
aspiring to the vice-presidency of a savings bank—in New York! 
It was not to be expected that the Banking Department of New 
York State, conceded to be giving the Empire State banking super- 
vision more efficient than obtains anywhere in this country, would ever 
grant to such a body the paper that would make them a savings bank 
corporation, and their application was promptly and properly denied. 
This may be the first, but it will not be the last, of such attempts, 
and it behooves savings bank men and others interested in good bank- 
ing dy good men to see to it that no such venture is permitted to in- 
vade our rank and file to bring discredit upon a history and a system 


so admirable. 
_—_——l 


Tue Atlantic ports show a greater falling off in foreign commerce 
during the year just ended than those of any other part of the coun- 
try. Of the approximately 500 million dollar reduction in our foreign 
commerce in the calendar year 1908 when compared with the imme- 
diately preceding year, a decrease of nearly 400 millions occurred in 
that trade which was accustomed to pass in and out of the Atlantic 
ports. Under the term ‘‘ Atlantic ports” are included all of the ports 
on the Atlantic from the northeastern boundary line of Maine to the 
southern tip of Florida. 
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LIABILITY OF IRREGULAR INDORSER. 


Haddock, Blanchard & Co. v. Haddock, New York Court of Appeals, Sept. 29, 1908. 85 N. E. Rep. 682. 


1. A person who indorses a note or bill in blank before delivery to give credit to 
the maker or acceptor, is an indorser within section 113 of the New York Negotiable 
Instruments Law providing that: ‘A person placing his signature upon an instru- 
ment otherwise than as maker, drawer or acceptor is deemed to be an indorser, un- 
less he clearly indicates by appropriate words his intention to be bound in some other 
Capacity.” 

2. Under the Negotiable Instruments Law of New York, (section 114), a person 
not otherwise a party to an instrument, who places his signature thereon in blank 
before delivery, is liable as an indorser, if the instrument is payable to the order of a 
third person, to the payee and all subsequent parties; if payable to the order of 
drawer or maker, or to bearer, he is liable to all parties subsequent to the maker or 


drawer ; if he signs for the acconm dation of the payee, he is liable to all parties sub- 
sequent to the payee. 


3. Parol evidence is admissible to establish whether the indorser on an instru- 
ment signed for the accommodation of the payee. 


Appeal from Supreme Court, Appellate Division, First Department. 


Action by Haddock, Blanchard & Co., Incorporated, against John 
C. Haddock. From a judgment of the Appellate Division (103 N. Y. 


Sapp. 584), affirming a judgment for plaintiff, defendant appeals. 
Affirmed. 


Cuase, J. The plaintiff is a foreign corporation authorized to do 
business in this state and engaged as a wholesale dealer in coal at 
Binghamton. The Plymouth Coal Company, a corporation, was en- 
gaged in the operation of coal mines in Pennsylvania prior to March, 
1902, at which time it went into the hands of areceiver. The defend- 
ant was the president and manager of said coal company and the owner 
of substantially all of the stock. The defendant was, until May, 
1902, the president of the plaintiff, and during all the times herein 
mentioned had charge of plaintiff's New York office. At the time 
when the note and bills hereinafter mentioned were given tke plain- 
tiff was engaged in selling on commission at wholesale the coal mincd 
by the Plymouth Company or its receiver, under a contract made 
with said coal company. One B, the vice-president of the plaintiff 
prior to May, 1902, and its president thereafter, passed upon the 
financial responsibility of persons seeking credit with the plaintiff, 
and he arranged with a trust company at Binghamton to discount 
commercial paper of the plaintiff’s customers. The Lenape Coal Com- 
pany, the Living Stone Coal Company, and the Montauk Coal Com- 
pany were severally organized as corporations and engaged in the 
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business of retailing coal in or near the city of New York, and the 
defendant was the owner of substantially all of the stock of each. 
Son after the organization of such corporations to retail coal, they 
sought credit with the plaintiff, and their financial responsibility was 
investigated by B. The responsibility of each was found to be un- 
satisfactory, and B so reported to the defendant, and the defendant 
replied that said companies were his companies and he would guar- 
antee their credit by indorsing their paper. 

Oa February 13, 1902, said Lenape Coal Company, for value re- 
ceived, executed and delivered to the plaintiff, as payee, its certain 
promissory note for $880.96, dated on that day, payable four months 
after date ata bankin the city of New York. On and between January 
27, 1902, and May 13, 1902, the plaintiff, for value received, made 30 
several drafts each on either said Lenape Coal Company, said Liv- 
ing Stone Coal Company, or said Montauk Coal Company, payable to 
the order of itself as payee, which drafts aggregated $26,833.15, each 
of wiich drafts was, for value received, accepted by the coal com- 
pany on which it was drawn, payable at a place and on a day in each 
respectively specified. The drafts or bills were all similar in form, 
and the following is a copy of oneof said bills: ‘‘1327.41-100. Coal 
Office of Haddock, Blanchard & Co., Incorporated, New York, April 
28, 1902. Four months after date pay to the order of ourselves thir- 
teen hundred twenty-seven and 41-100 dollars, value received, and 
charge the same to account of Haddock, Blanchard & Co., Incor- 
porated. C. N. Blanchard, Asst. Treas. To Montauk Co., Brooklyn, 
N. Y.” Indorsed across the face: ‘‘ Accepted, Payable at the Bing- 
hamton Trust Co., Binghamton, N. Y. The Montauk Coal Co., Chas. 
B. Smith, Treas.”’ Indorsed on the back: ‘‘ Haddock, Blanchard & 
Co., Incorporated. C. N. Blanchard, Assistant Treasurer. John C. 
Haddock.” 

Said note after it had been signed by said Lenape Coal Company, 
and each of said bills after they had been accepted by the corpora- 
tion on which they were severally drawn, were indorsed by the de- 
fendant before delivery, and thereafter each of them, so indorsed, was 
before maturity delivered to the plaintiff as payee, and the plaintiff 
thereafter and prior to their maturity severally indorsed and pro- 
cured them to be discounted at a trust company at Binghamton. 
Said note and each of said bills were given and delivered to the plain- 
tiff for the purchase price of coal sold and delivered by the plaintiff 
to the acceptors, respectively, of said bills and the maker of said 
note, or in renewal in whole or in part of prior notes or bills given or 
accepted for the purchase price of coal so sold and delivered. Said 
note and each of said bills were so indorsed by the defendant for the 
accom modation of the maker of said note and the acceptor of said bills, 
respectively, and for the purpose of giving such maker and acceptors 
credit with the plaintiff, and in pursuance of an agreement betwec np 
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the defendant and the plaintiff by which the plaintiff agreed to sell 
coal on credit to the acceptors of said bills and to the maker of said 
note upon the defendant’s guaranteeing the credit of said companies 
respectively, and the plaintiff was induced to take said accepted bills 
and said note, and each of them for such coal by reason of the in- 
dorsem 2nt of the said defendant and pursuant to said agreement that 
the defendant would be liable thereon to the plaintiff in case the re- 
spective corporations primarily liable thereon should make default in 
payment thereof. The proceeds of said bills and note were remitted 
to the defendant at the New York office of the plaintiff to provide 
funds to pay for coal and other current expenses. At the time when 
said note and bills respectiyely became due they were presented for 
payment at the place where they were respectively made payable, 
and payment duly demanded, which was refused, and thereupon each 
was duly protested for nonpayment, and notice thereof given to the 
plaintiff and to said defendant. Thereafter the plaintiff was com- 
pelled to take up said note and drafts and pay the amount due there- 
on, respectively, and became the ownerand holder thereof and of each 
of them. 

This action is brought to compel the defendant to pay tothe plain- 
tiff the amount of said note and bills pursuant to his said agreement 
with the plaintiff when they were severally indorsed by him, and the 
ficts upon which the plaintiff’s claim is based are stated in the com- 
plaint. The defendant denies that he indorsed the ncte and bills for 
the accommodation of and as surety for the retail coal companies, re- 
spectively; but the evidence is sufficient to sustain the findings of the 
court from which the statements of fact in this opinion have been 
taken. As the facts are found, if the intention of the parties is to 
prevail, the defendant should be required to pay to the plaintiff the 
amount of such note and bills as established by the judgment. The 
defendant contends that the position of his name upon the note and 
bills conclusively establishes that he indorsed the several instruments 
without liability to the plaintiff, and that parol evidence should not 
have been received to affect or overcome the alleged conclusive pre- 
sumption arising from his indorsements as made. 

The Negotiable Instruments Law was first enacted in this state in 
1897. Laws 1897, p. 734, ¢. 612. Section 113 of the said law provides: 
‘‘\ person placing his signature upon an instrument otherwise than 
as maker, drawer or acceptor is deemed to be an indorser, unless he 
clearly indicates by appropriate words his intention to be bound in 
same other capacity.” The defendant was within this definition an 
indorser of each of said instruments. Section 114 of the said law 
provides: ‘‘Where a person, not otherwise a party to an instrument, 
places thereon his signature in blank before delivery, he is liable as 
indorser in accordance with the following rules: (1) If instrument 
is payable to the order of a third person, he is liable to payee and 
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all subsequent parties. (2) If instrument is payable to order of maker 
or drawer, or is payable to bearer, he is liable to all parties subse- 
quent to the maker or drawer. (3) If he signs for the accommoda- 
tion of the payee, he is liable to all parties subsequent to the payee.” 
By this section of said law the presumption as established by the 
courts in this state was changed, and an irregular indorser is now 
presumed to be liable in accordance with the express language of the 
statute. Questions relating to the sufficiency of the pleadings are 
settled by the statute. A complaint upon a note or bill, without al- 
leging a collateral agreement between the parties whose names are 
on the instrument, seeking to recover against a person except as pro- 
vided by the statute, would clearly be demurrable. 

The note of the Lenape Coal Company was payable to the plain- 
tiff, a third person, and the defendant, according to the provisions of 
said section 114, is liable to the plaintiff, the payee therein. No 
serious contention has been made to the contrary. The serious 
question for consideration arises from the fact that the bills were pay- 
able to the maker and drawer therof, respectively, and the defend- 
ant, as an indorser thereon before delivery, is not under the statute 
prima facie liable thereon to the plaintiff. Should parol evidence 
have been allowed to show the intent of the parties? We have not 
dissovered any exception to the rule asestablished by the courts of 
this state allowing parol evidence as between the parties whose names 
appear on the bill or note to determine their liability as between them- 
selves. It is frequently stated that where a note is payable toa per- 
son other than the maker, and is indorsed by a third person befcre 
delivery, the intention of the indorser is ambiguous and uncertain on 
the face of the paper, and such uncertainty justifies the receipt of 
parol evidence to determine the true intention of the parties. We 
do not see that any greater certainty exists upon the face of the bill 
as to the true intention of the parties, where it is drawn to bearer or 
to the order of the maker, and it is indorsed by a third person after 
acceptance by the acceptor and before delivery to the payee and 
miker. There is a certain rule of presumption determined by com- 
mon lawor by statute, but the alleged reason for the rule in either 
case is not very apparent. The long-established rule to allow parol 
evidence that the intention of the parties may prevail seems to have 
met with somewhat general approval, without discussing specifically 
the principles upon which such evidence is admitted. 

It must constantly be borne in mind that the acceptance of a bill 
makes the acceptor the principal debtor. A bill, when accepted, be- 
comes similar to a promissory note; the acceptor be’ng the promisor, 
and the drawer standing in the relation of an indorser. Daniel on 
Negotiable Instruments (5th Ed.) §532. There is nothing in the nego- 
tiable instruments law to indicate an intention on the part of the 
Legislature to change the rule as established in this state relating to 
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the receipt of parol evidence to determine the primary liability as be- 
tween the persons whose names appear upon the instrument or as 
between those secondarily liable thereon. By section 55 of the Ne- 
gotiable Instruments Law it is provided: ‘‘An accommodation party 
is one who has signed the instrument as maker, drawer, acceptor or 
indorser, without receiving value therefor, and for the purpose of 
lending his name to some other person. Such a person is liable on 
the instrument to a holder for value, notwithstanding such holder at 
the time of taking the instrument knew him to te only an accommo- 
dation party.” Parol evidence is necessary to determine whether a 
party to an instrument, including an indorser thereon, is an acccm- 
modation party, and also to determine which other party to the in- 
strument he had accommodated. The plaintiff was the holder of the 
note for value, and the evidence showed that the defendant was an 
accommodation indorser for the benefit of the acceptor. Tke lest 
subdivision of section 114, as we have quot¢d, makes parol evidence 
necessary to establish whether the indorser signed the instrument 
for the accommodation of the payee. It is true that thissecticn dces 
not expressly state that, if the indorser signed for tke acccmmcCa- 
tion of the acceptor, he is liable to all parties subsequent to tke éc- 
ceptor; but the fact that such a provision is not included in section 
114 does not prevent the admission of parol evidence to dete1mine 
generally the questions relating to an accommodation party as pro- 
vided by section 55. The Negotiable Instruments Law by secticn 7 
provides: ‘‘In any case not provided for in this act the rules of the 
law merchant shall govern.”’ By section 118 of the Negotiable Instru- 
ments Law it is provided: ‘‘As respects one another, indorsers are 
liable prima facie in the order in which they indorse; but evidence 
is admissible to show that as between or among themselves they have 
agreed otherwise.” As we have seen, upon the acceptance of the 
bill the acceptor becomes the principal debtor and the one primarily 
liable to pay the amount of the bill, and all other parties to the in- 
strument, including the maker and indorser, are secondarily liable. 
We are of the opinion that the maker of the bill is in legal effect and 
within the intention of this section an indorser, and that as between 
the plaintiff and the defendant parol evidence is authorized to deter- 
mine the liability as between them. 

Taere is no reason that we can conceive why the Legislature should 
intend to change the rule in regard to the admission of parol evidence 
as it had existed in this state for many years. All of the quotations 
that we have made from the Negotiable Instruments Law show that 
it has enlarged rather than restricted the rules allowing parol evi- 
dence to show the true liability and relation of the parties whose 
appear upon the bill or note in all actions between themselves. It is 
certainly very material to the drawer of a bill whether an indorser 
signs it at his request or at the request and for the benefit of the ac- 
ceptor. We do not think it was the intention of the Legislature by 
the enactment of section 114 of the Negotiable Instrument Law to 
establish a rule as to the liability-of an irregular indorser conclusive 
on the parties to the instrument as between themselves in an action 
where the facts showing a different intention are fully alleged. All 
of the decisions of our courts since the enactment of the Negotiable 
Instruments Law tend to sustain the views herein expressed. 

The judgment should be affirmed. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


PRESENTMENT BY TELEPHONE. 


Demand for payment of note over telephone sufficient under New York statute. 


Gilpin v. Savage, Supreme Court of New York, Erie County, October 30, 1908. 112 N. Y. Supp. 802. 


1. PRESENTMENT OVER TELEPHONE.—A note, payable at the residence of the 
maker, is properly presented under the Negotiable Instruments Law of New York 
where the maker is called up on the telephone at his residence on the day of matur- 
ity and states that he is unable to pay the note. 

2. WAIVER OF EXHIBITION OF NOTE.—Section 134 of the New York Negotia- 
ble Instruments Law providing that: ‘“‘The instrument must be exhibited to the per- 
son from whom payment is demanded,” may be waived. It is waived where, on de- 
mand of payment, exhibition of the instrument is not requested and the maker re- 
fuses payment on other grounds. 

3. SUFFICIENCY OF PRESENTMENT.—The law requires substantial compliance 
in reference to proper presentment, and will not strain to find grounds for releasing 
an indorser, where there has been such a substantial compliance; and any failure to 
observe the more technical rules does not work to the prejudice of the indorser. 


Wuee ter, J. This action is brought against the indorser of a 
promissory note made by his son, Walter Savage, and by its terms 
made payable at the residence of the maker, No. 507 Prospect avenue, 
in the city of Buffalo, N. Y. The note is held by the indorsee of the 
original payee, and was forwarded by him for collection to the Co- 
lumbia National Bank of Buffalo. On the day of the maturity of the 
note a clerk in the employ of the bank called up the maker on the 
telephone. The maker responded to the call at his house. The clerk 
then stated to the maker that the bank held the note for collection, 





34 THE BANKING LAW JOURNAL. 


described it, and asked the maker what he proposed doing with it. 
The maker replied, in substance, that he could not pay it; that he 
had an understanding or agreement that the note should be renewed, 
and if the bank would return the note it would be taken care of at 
the other end of the line. The clerk replied that they knew nothing 
about such an arrangement, and then called to the telephone the as- 
sistant cashier of the bank, who in turn talked with the maker. The 
maker repeated in substance what had been said to the clerk, and 
was informed by the cashier that the bank would, under the circum- 
stances, have to protest the note. No other presentation at No. 507 
Prosp2ct avenue was made; but the note was protested, and notice of 
the protest mailed to the indorser, this defendant. 

The defendant contends that the necessary steps were not taken 
to charge him as indorser and that the failure to present the note at 
its place of payment discharged him from liability. The question is, 
therefore, fairly presented for determination whether the demand 
over the telephone was a sufficient presentation, and whether the 
bank was relieved of the obligation, under the facts, of actually go- 
ing to the maker's house and making a further presentation and de- 
mandthere. The researches of counsel and court are unable to dis- 
cover any decided case directly in point. The case is novel in its 
features, and its decision of importance both to the parties and to the 
banking community. As suggested, two lines of inquiry present 
themselves: First, was there a presentation at No.507 Prospect avenue; 
and, if not, was its presentation excused, so as to still charge the in- 
dorser? Section 132 of the Negotiable Instruments Law (Laws 1897, 
p. 736, c. 612) provides that: 

“Presentment for payment, to be sufficient, must be made: * * * (3) At a 
proper place as herein defined; (4) to the person primarily liable on the instrument, 
or, if he is absent or inaccessible, to any person found at the place where the present- 
ment is made.” 

Section 133 provides that: 

“Presentment for payment is made at the proper place: (1) Where a place of 
payment is specified in the instrument and it is there presented.” 

Section 134 provides: 

“The instrument must be exhibited to the person from whom payment is de- 
manded, and when it is paid must be delivered up to the party paying it.” 

Section 142 provides that: 

“Presentment for payment is dispensed with: * * * By waiver of presentment, 
express or implied.” 

Section 144 provides that : 

“Subject to the provisions of this act, when the instrument is dishonored by non- 
payment, an immediate right of recourse to all parties secondarily liable thereon, 
accrues to the holder.” 

It was the evident purpose and intent of the framers of the 
statute to incorporate into the statute the provisions of the common 
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law, although there follows the usual embarrassment which all codi- 
fiers encounter in framinga statute to meet all possible cases. Was 
the note in this case presented at No. 507 Prospect avenue, the place 
of payment named inthe note, within the reasonable meaning of the 
statute? Wethink it was. At the time of the conversation between 
the maker and the bank officials over the telephone, the maker was 
actually at the place of payment. The talk was immediately between 
him and the holder of the note. For every purpose of demand and 
refusal it was just as effective as though the conversation had taken 
place between the parties when all were within the walls of the house 
itself. The maker knew perfectly well that a demand was then and 
there made upon him for the payment of the note in question, and 
he was then and there called upon toact. He did act, and treated it 
as a demand for payment, and declined to pay. He did not question 
the mode or manner of presentment, but declared his inability to 
meet the note, and made claim to some arrangement for its renewal. 
Of course, the maker had the right to have insisted on the exhibition 
of the note to him as evidence of the bank’s authority tocollect. That 
right was a right however, personal to the maker, and by not de- 
manding its production he waived it. If, on demand of payment, ex- 
hibition of commercial paper is not asked, and a party to whom de- 
mand is made declines to pay on other grounds, a mere formal pre- 
sentation by actual exhibition of the paper will be considered waived. 
Daniel on Negotiable Instruments, § 654. Lockwood v. Crawford, 
18 Conn. 361; King v. Crowell, 61 Me. 244; Porter v. Thom, 57 N. Y. 
Supp. 479, affirmed 60 N. E. 1119. 

It seems to the court that all the essentials of a good presentation 
were met. It was made on the day of the maturity of the note. The 
note was described to the maker,in aconversation with the maker at the 
place of payment. Payment was asked and declined. So far as the 
maker was concerned, all that he required was done. The indorser 
could not well demand more for his own actual protection. All that 
remains to the indorser is the purely technical ground of a failure to 
produce the note itself at the house, 507 Prospect avenue, which 
would have resulted in the same refusal of payment made over the 
telephone. The use of the modern invention of the telephone is rec- 
ognized by the courts. Commercial transactions and conversations 
had over the telephone have been recognized as of the same binding 
force as where the parties talked face to face. Globe Printing Co. v. 
Stahl, 23 Mo. App. 451, 458; Wolfe v. Mo. Pacific R. R. Co., (Mo.) 11 
S. W. 49; Rock Island & P. R. Co. v. Potter, 36 Ill. App. 590; Guest 
v. Hannibal & St. J. R. R. Co., 77 Mo. App. 258; Thompson & 
W. Co. v. Appleby, (Kan. App.) 48 Pac. 933; Murphyv. Jack, (N.Y.) 
36 N. E. 882; Deering & Co. v. Shumpik, (Minn.) 69 N. W. 1088. The 
telephone is simply an instrument by which two persons may talk 
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directly to each other. Suppose the holder of a note should call to the 
maker from across a street, as the maker stood in his doorway, and 
notify him that he had his note and ask payment. Would not such 
a demand be deemed in law a proper presentment, although the 
street separated the person holding the note and the actual place of 
payment? Can it make any substantial difference because the per- 
son holding the note happens to be some blocks away, provided he is 
able to reach the maker over the telephone and talk directly to him 
in that way? The law simply requires substantial compliance in re- 
ference to proper presentment, and will not strain to find grounds for 
releasing an indorser, where there has been such a substantial com- 
pliance, and any omission to observe the more technical rules does 
not work to the prejudice of the indorser. 

Actual and formal presentation of notes has been held unneces- 
sary to charge the indorser under many varying circumstances, as 
where the maker dies before the maturity of the note and no repre- 
sentative of his estate has been appointed (Daniel on Commercial 
Instruments, § 1111), or where the maker has absconded (Id. § 1125), 
or where the maker has removed from the state and taken up his do- 
micile in another state or country (Id. § 1145); Fosterv. Julien, 24 
N. Y. 28; Eaton v. McMahon, 42 Wis. 487; Whitely v. Allen, (Iowa) 
9 N. W. 190; McGruder v. Bank of Washington, 9 Wheat. 598. It 
has been held a sufficient demand and refusal, to constitute a dis- 
honor of a note, if the maker, on the day it is due, calls on the holder 
where the note is and declares his inability to pay, and desires the 
holder to give notice to the indorser. Gilbert v. Dennis, 3 Metc. 
(Mass.) 495. So, too, in an action against an indorser, it appeared 
the holder met the maker of a note on the street, and was refused 
payment, making no objection to the place of demand, and the court 
said: 

“If demand be made upon the maker elsewhere than the place appointed, and 
no objection be made at the time, it will be deemed a waiver of any future demand.” 
King v. Crowell, 61 Me. 244. 

In the case of Tredick v. Wendell, 1 N. H. 80, the note was at the 
bank. The maker lived within afew rods of the bank, and a letter 
was sent him, stating the note was at the bank and requesting pay- 
ment. Held a sufficient demand tochargetheindorser. The weight 
of authority, therefore, seems to be that the law is not overexacting 
as to the mode or method of presentation, so long as an opportunity 
is given the maker to pay the note or refuse its payment. For these 
reasons, we think the presentation made in this case, although over 
the telephone, met the substantial requirements of the law. 





LEGAL DECISIONS. 


NATIONAL BANK DIRECTORS. 


Liability for statutory violations as to reserve and loans. 


Allen v. Luke, Circuit Court, D. Massachusetts, July 27, 1908, 163 Fed. Rep. 1018. 


1. The directors of a national bank are none the less liable for making illegal 
loans, because it does not appear that they responded viva voce when the presiding 
officer put the question of making the loans to a vote. 

2. The provisions of the national banking act as to the liability of directors for 
making illegal loans are not exclusive and do not relieve the directors from their 
common-law duty of honesty and diligence. 


Lowe tt, Circuit Judge. The receiver of a national bank brought 
a bill in equity against certain of its former directors to recover 
money lost to the bank through their alleged misconduct. The de- 
fendants demurred to the bill, and the demurrers were sustained. 141 
Fed. 694. The complainant thereafter amended his bill. The cred- 
itors of the bank have been paid in full, and the stockholders’ agent 
has been admitted to these proceedings as party complainant, instead 
of the receiver. The amended bill alleges that defendants are liable: 

A. For violations of the banking act: (1) In respect of unpaid 
loans made while the bank's reserve was too low (Rev. St. § 5191 [U. 
S. Comp. St. rgo1, p. 3486] ); (2) in respect of unpaid loans made in 
excess of the ro per cent. limit (section 5200); and (3) in respect of 
unpaid loans made upon real estate (section 5137). The prayer fora 
retura of dividends illegally paid, which was made by the receiver in 
the original bill, is now dropped by the new complainant, the stock- 
holders’ agent. 

The bill further alleges that the defendants are liable: 

B. For breach of their duties as directors at common law and in 
equity: (1) In respect of unpaid loans made negligently; (2) in re- 
spect of unpaid loans made by dishonest or incompetent agents put 
in office by the defendants; and (3) in respect of unpaid loans made 
after the liquidation of the bank had been improperly prevented by 
the defendants’ misconduct in continuing a losing business. 

The defendants have severally demurred to the amended bill. 
Their demurrers are alike in some respects and in some respects are 
different. Including necessary repetitions, the grounds of demurrer 


alleged are inevitably numerous. They may be classified as follows: 
* * * * * * * * * * 


Second. That the causal connection between the defendants’ al- 
leged violation of the banking act and the losses sustained by the 
bank is not made to appear sufficiently. In this respect, the allega- 
tions appear to be sufficient, except as to A(1) the unpaid loans 
charged to have been made while the reserve was too low. The ob- 
ject of Rev. St. § 5191 is to insure the constant presence of a cash re- 
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serve. If this were depleted below the statutory limit, the bank 
might suffer loss for want of cash on hand, and for such a loss, if one 
occurred, the defendants might be liable, although the loans made 
while the reserve was below the limit were paid at maturity. This 
provision of the statute was not intended to protect the bank against 
bad loans, and a loss arising from their nonpayment cannot fairly 
be said to be caused by the directors’ violation of law. Moreover, 
the bill here goes on to allege that the statutory reserve was 
replenished after the bad loans were made, and before the bank 
went into the receiver’s hands. In this respect the demurrers are 
sustained. 

* * * * * * * * * * 

Fourth. * * Again, defendants are in error when they say that the 
bill must allege their vote to make the loans in question. The act 
of voting may be conclusive evidence of a violation of the statute, 
but it is not the only possible evidence. If defendants, sitting about 
the directors’ table, informally agree that the bank’s money shall be 
loaned illegally, they are none the less liable for the consequences of 
the loan because they do not respond viva voce when the presiding 
officer puts the question to vote. To hold otherwise would make the 
law prohibit a formality while permitting the illegal employment of 
the bank’s money. Itisto be borne in mind that the bill is not called 
upon to state evidence at length, but only the conclusions of fact 
which the evidence tends to establish. In the case of Price v. 
Coleman (C. C.), 21 Fed. 357, I find nothing in conflict with the deci- 
sion thus reached. 

Fifth. As to B, that the statutory liability is exclusive, and that 
neither at common law nor in equity does any liability rest upon the 
directors for the result of theirnegligence. Forthis proposition the 
defendants rely chiefly upon Yates v. Jones National Bank, 206 U. S. 
158, 27 Sup. Ct. 638, 51 L. Ed. 1002; but that case is decisive against 
the defendants. ‘‘Mark the contrast between the general common- 
law duty to ‘diligently and honestly administer the affairs of the asso- 
ciation’ and the distinct emphasis embodied in the promise not to 
‘knowingly violate, or willingly permit to be violated, any of the pro- 
visions of this title.’ In other words, as the statute does not relieve 
the directors from the common-law duty to be honest and diligent, 
the oath exacted responds to such requirements. But as, on the other 
hand, the statute imposes certain express duties and makes a know- 
ing violation of such commands the test of civil liability, the oath 
in this regard also conforms to the requirements of the statute by the 
promise not to ‘knowingly violate, or willingly permit to be violated 
any of the provisions of this title.’”” 206 U.S. 178, 27 Sup. Ct. 645. 

Demurrers sustained as to prayer for reimbursement for loss on 
loans made while the reserve was depleted; otherwise overruled. 





LEGAL DECISIONS. 
PURCHASER IN GOOD FAITH. 


Purchaser of negotiable ‘caged ordinarily under no obligation to make inquiries as to 
ownership when transaction is apparently regular. 


Third National Bank of Columbus vy. Poe, Court of Appeals of Georgia, November 10, 1908. 
62 N. E. Rep. 826. 


Where a husband who is a customer of a bank, and who is indebted to it by a 
past-due note, brings into the bank the cashier’s check of another bank paya- 
ble to his order, indorses it, places it to his deposit account, and gives his personal 
check thereon in settlement of his note due the bank, the bank, in the absence of 
mala fides, is not subject to an action by his wife to recover the value of the cash- 
ier’s check, although it was obtained with her money, and although the bank so ac- 
cepting it has cause to suspect that the wife was in some way instrumental in pro- 
curing it for the husband. 

(a) The purchaser for value of a commercial paper who takes it from the appar- 
ent owner acquires a good title against an undisclosed true owner in the absence of 
mala fides. Mere want of such caution in the purchaser as ordinarily prudent men 
usually exercise in other transactions is not sufficient to defeat his title. 

(b)_ Ordinarily where commercial paper is offered in the usval course of busi- 
ness, the purchaser need not make inqury as to the ownership when the transaction 
appears regular on its face. 

(c) Ifthe purchaser knows or has reasonable cause to believe that the apparent 
owner is not the true owner, and enters into privity or participation in the fraud upon 
the true title, his title is defeasible. 

(Syllabus by the court.) 


To boil down the testimony, and to give the defendant in error 
the benefit of doubtful issues of fact, it may be stated in general 
terms that Capt. Poe, the husband of the defendant in error, owed 
the bank a past-due note for $5,000. The bank was peremptorily 
demanding payment suspecting him to be insolvent. Capt. Poe and 
his wife, for reasons not necessary to mention, were extremely anx- 
ious that it should be paid, and that the bank should not take action. 
The cashier of the bank came to the Poe residence on May 11th, 
which was Saturday, and made final demand. Poe had atout $fco in 
the bank to his credit, and he gave a check for this sum to be placed 
upon the note. Mrs. Poe had about $200 in the savings department, 
and she insisted on giving this to be paid on the note and the cashier 
took her check for it; but this $200 is not involved here now. She 
said she would give her home and a legacy she was expecting soon if 
the bank would not close Capt. Poe out. The cashier told Capt. Pce 
that, if the balance were not paid at once, the bank would take action 
on the note, which was secured by the transfer of a large number of 
cotton receipts. After the cashier left the house, Mrs. Poe sent for 
a Mr. Bowers, who was a friend of the family. She stated to him 
that they were under the necessity of paying to the bank $5,000 at 
once to prevent Capt. Poe’s business being closedout. Mrs. Poe told 
him she desired to mortgage to him her home for the sum of $5,000 
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to raise the money. Bowers undertook to arrange it forher. After 
trying to borrow the money for her elsewhere, he went to see Mr. 
Bradley, who was the active vice-president in charge of the affairs 
of the bank, party plaintiff in error herein. He asked Mr. Bradley if 
he knew of any reason why he (Bowers) should not lend Mrs. Poe 
$5,000. Mr. Bradley said he did not. Bowers then asked Bradley if 
he knew Capt. Poe’s financial condition, to which the latter replied 
that he did not. He then asked why the bank was pressing for the 
$5,000 to be paid that day—why so shorta time was given. Bradley 
replied that he was willing to give him a day or two. Bowers told 
him that Mrs. Poe had applied to him for the loan of $5,000, that it 
would take till Monday to fix the papers, but that, if the bank would 
await action until Tuesday, he would see that the debt was paid. 
In answer Bradley replied that, if he (Bowers) would go by the 
bank and guarantee payment of the paper, the bank would not press 
it prior to Tuesday. Bowers weut by the bank and made the guar- 
anty. He then went to the Merchants’ & Mechanics’ Bank in the 
same city and made a personal arrangement by which the sum of 
$5,000 was placed to his credit. He prepared a note and mortgage 
payable from Mrs. Poe to himself for $5,000 and Mrs. Poe duly exe- 
cuted them. He then made out his check on the Merchants’ & Me- 
chanics’ Bank payable to Mrs. Poe for the $5,000, and gave it to Capt. 
Poe, with directions that he have Mrs. Poe to indorse it. She in- 
dorsed it in blank, and sent it back to Bowers. She had instructed 


Bowers to get the money on it, and pay the note at the: Third Na- 
tional Bank. So he took the check thus indorsed by Mrs. Poe to the 
Merchants’ & Mechanics’ Bank, indorsed it himself, and asked for the 
cash on it. As to this Bowers testified: ‘‘I went there to get the 
money on the check to pay the debt I promised to pay to Mr. Brad- 


ley.”” The cashier of the Merchants’ & Mechanics’ Bank asked him 
to take a cashier’s check for the money, instead of the cash. He 
agreed to do so, and asked the cashier to make the check payable to 
Capt. Poe, and this was done. Bowers took this cashier’s check to 
Capt. Poe, who carried it to the Third National Bank, indorsed it, 
made out a deposit ticket and deposited it to his credit on his indi- 
vidual account at the teller’s window, and then gave the cashier a 
check on his account for the balance due on the note, which was 
marked ‘‘paid,” and was surrendered, together with the collaterals 
which had secured it. The cashier testified that, in taking the money 
in payment of the note, he did not know that Mrs. Poe had anything 
to do with it, or that it was her money; that he supposed that Capt. 
Poe, probably through the assistance of Mr. Bowers, had obtained a 
loan from the Merchants’ & Mechanics’ Bank; that he made no in- 
quiry; that he had received instructions from Mr. Bradley, the vice 
president, not to accept payment of the debt from Mrs. Poe; that, if 
he had known or believed it was Mrs. Poe’s money, he would not 
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have accepted it. Mr. Bradley, the vice president, testified to sub- 
stantially the same thing, except that he was not present when the 
note was paid, but learned of the payment later in the day. Mrs. 
Poe thereafter filed an action against the bank to recover this $5,000. 
The petition alleges that at the time the bank received the $5,000 
from Capt. Poe it knew that it wasnot his money but was the money 
of the separate estate of petitioner. The jury returned a verdict in 
her favor for the full amount claimed. 


Powett, J. (after stating the facts as above). 1. A married 
woman, who, to trace her ascent in the social scale according to the 
observation of a noted French anthropologist of the last generation, 
was ‘‘first a beast of burden, then a domestic animal, then a slave, 
then a servant, and then a minor,” is now according to our law a free 
trader subject only to three express exceptions: She cannot bind her 
separate estate by any contract of suretyship. She cannot assume 
to or pay to the creditor a debt of her husband. She cannot sell her 
separate estate (property or money) to her husband without the con- 
sent of the superior court. Farmers’ & Traders’ Bank v. Eubanks, 
59 S. E. 193; White v. Stocke, 11 S. E. 604. She may give her prop- 
erty or money to her husband that he may pay his debts with it, in 
the absence of fraud; and where a gift is shown, the burden of prov- 
ing fraud ison her. Civ. Code 1895, § 2491; Cain v. Ligon, 71 Ga. 
692; Hadden v. Larned, 13 S. E. 806. She may borrow money to be 
used by her husband to pay his debts, provided the husband’s credi- 
tor is not the lender. McCrory v. Grandy, 18 S. E. 65; Johnson v. 
A. Leffler & Co., 50 S. E. 488; Nelms v. Keller, 30 S. E. 572; Chas- 
tain v. Peak, 36 S. E. 967. The fact that it is to the lender’s interest 
that the wife should borrow the money from him to furnish it to her 
husband to pay his debts makes the wife’s contract with the lender 
no less valid. Rood v. Wright, 53 S. E.390. She may sell her prop- 
erty to get money to pay her husband’s debt, and the purchaser, if 
he is not the husband’s creditor, gets a good title, though he knows 
_ of the purpose. Skinner v. Braswell, 55 S. E. 914. She may legally 
procure a third person to pay the debt of her husband, and will be 
bound by her contract toreimburse him forsodoing. Hill v. Cooley, 
37 S. E. 109. We have stated these preliminary propositions so that 
it may be seen how broad are a married woman’s powers of contract- 
ing even as to matters affecting her husband’s debts. 

2. The present suit is but a form of the common-law remedy of 
money had and received. The substance of the petition and the gist 
of the action is that the bank received for its use and benefit $5,000 
which in equity and good conscience belonged to the plaintiff. Her 
petition, as construed in the light of the proof, asserts that the bank 
allowed her husband to deliver to it the cashier’s check which was 
payable to him, but which was really hers, and to direct its appro- 
priation forbidden by law; that her husband held the check as her 
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depository or agent, in a fiduciary relationship; and that the bank 
colluded with him to break his trust to its benefit and to her detri- 
ment. Cf. Moye v. Waters, 51 Ga. 13. 

It becomes pertinent to inquire, therefore, whether such an ac- 
tion can be maintained when the husband’s creditor has received in 
payment of his pre-existing debt a negotiable bill standing in his 
name, but really the property of the wife; and, if so, upon what con- 
ditions. In the leading case of Humphrey v. Copeland, 54 Ga. 543, 
it is held that ‘‘a creditor who receives in payment money belong- 
ing to his debtor's wife, knowing it to be her separate estate, ac- 
quires no title to it as against her, whether she consents to the pay- 
ment or not. The Code in declaring asale void when made by the 
wife to a creditor of the husband in payment of his debt comprehends, 
in its reason and spirit, a transaction in money, as well as a transac- 
tion ‘in property. Without notice of the wife’s ownership, a creditor 
receiving money is protected, and the burden of proving notice is 
upon her.” In the body of the opinion (page 548) Judge Bleckley 
says: ‘‘In ruling, as we have felt bound to do, that married women 
can repudiate their consent, whether express or implied, to the use 
of their money in transactions with their husbands, or in payment to 
their husband’s creditors, we do not mean to say that wives are tole- 
rated by the law in combining with their husbands to commit fraud 
on other people. It is only where notice is brought home that a 
wife’s rights will be saved. The burden of proof is upon her; for 
in every case where money is received and value given there is a 
presumption that title passes, which stands until it is rebutted by 
evidence. And the measure of evidence should not be too scant in 
mere deference to sex. When man and wife co-operate for good 
‘they can do much good; and so, when they combine against third 
persons and co-operate for evil, they can domuch harm. In protect- 
ing woman courts and juries should be careful to protect men, too, 
for men are not only useful in general society, but to women espec- 
ially.” It appears, therefore, that such an action may be maintained 
if the husband’s creditor received the money with notice of the wife's 
title toit. In the present case the property received was a nego- 
tiable instrument. The question, therefore, resolves itself into the 
more immediate inquiry: What degree of notice is necessary to im- 
peach the title of one who has taken a negotiable instrument from 
the holder thereof when the instrument in fact belongs to another? 
This court considered that question in the case of Walden v. Downing 
Co., 4 Ga. App. 534, 61S. E. 1127. It will be seen by reference to 
that case and the authorities therein cited that one who takes a nego- 
tiable instrument as a purchaser for value (and in the payment of a 
pre-existing debt there is a transfer for value) from the apparent 
owner gets a good title as against the true owner, unless he takes it 
mala fide; that ‘‘such title is not defeated by the want of such cau- 


' 
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tion in the purchase as a careful and prudent man would exercise in 
the conduct of his affairs, or by gross negligence;” that ‘‘mala fides 
consist in notice, actual or constructive, of the fact that the security 
[the negotiable instrument], is not the property of the person who 
offers it and a privity with or participation in a fraud upon the true 
owner.” 

It will be seen by reference to the cases of Matthews v. Poythress, 
4 Ga. 287, and Shaw v. Railroad Company, 101 U. S. 564, 25 L. Ed. 
892, cited in Walden v. Downing Co., supra, that the taker of the 
negotiable instrument is not usually charged with any duty of in- 
quiry by which he would becomechargeable with notice of those factsto 
which such inquiry would lead. Thecase of Matthews v. Poythress, 
supra, is also cited as authority for the ruling in the case of Moye v. 
Waters, 51 Ga. 13, in which the creditor took from the husband a 
promissory note payable to the wife or bearer. In the light of the 
generality of the principle that one may take a negotiable instrument 
freely from the apparent true holder, there seems to be no reason 
for restricting it in case the husband is the transferror and the wife 
the undisclosed true owner. Such cases seem to follow the general 
rules of jurisprudence. Note the opening statement in the first 
division of the opinion in the case of Humphrey v. Copeland, 54 Ga. 
545. See, also, Gorman v. Wood, 68 Ga. 527. We find no Georgia 
case to the contrary. The cases cited by counsel for the defendant 
in error easily distinguish themselves. In Chappell v. Boyd, 61 Ga. 
662, Bank v. Bell, 65 Ga. 528, Lewis v. Howell, 98 Ga. 428, 25 S. E. 
504, Grant v. Miller, 107 Ga. 804, 33 S. E. 671, and Rogers v. Mc 
Clure, 128 Ga. 393, 57 S. E. 692, the husband’s creditor had actual 
notice of the wife’s title. In Klink v. Boland, 72 Ga. 493, and Love 
v. Lamar, 78 Ga. 327, 3 S. E. go, the husband and his creditor were 
guilty of collusion and fraud against her. In Chason v. Anderson, 
119 Ga. 497, 46 S. E. 629, itissaid that ‘‘unless Chason [the husband’s 
creditor] knew the money belonged to Feriba Mason [the wife],and he 
had a right to presume that it was Mason Anderson’s [the husband's] 
and to apply it to hisdebt.” In Hull v. Sullivan, 63 Ga. 139, some of 
the statements of the court are very strong: ‘‘Nothing but fraud 
committed by Hull [the creditor] or by Sullivan [the husband] with 
his knowledge would relieve her [the wife]. * * * She was mistress 
of the title, andit washer province to see that she got the use or 
thefruitsoftheuse. Thelaw cast nodutyinthat respect upon Hull.” 
It is true thatin Humphrey v. Copeland, supra, Judge Bleckley says: 
“If at that time he [the creditor] knew or had reasonable cause to 
believe it was her money, and it was in fact hers, that was enough.” 
But in the light of the whole discussion in the case it is plain that 
there was no intention of using the phrase ‘‘reasonable cause to be- 
lieve’’ in any other sense than as equivalent to that constructive 
knowledge which amounts in substance to actual knowledge and not 
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as the equivalent of the expression ‘‘ with notice,” which by construc- 
tion usually means and includes all facts discoverable by reasonable 
inquiry.. A fair example of such constructive knowledge is found in 
the case of Bank v. Bell, 65 Ga. 528. There a note payable jointly to 
the husband and wife or bearer was placed in the bank for collection. 
The bank collected it, and placed its proceeds by the husband’s di- 
rection to the payment of one of his debts. The bank had actual 
knowledge that the note was given in payment for lands of the wife, 
and that the note was hers. It was held that on account of the actual 
kaowledge of the ownership of the note the bank had constructive 
knowledge of the ownership of the proceeds of the note which it it- 
self had collected. If we give to the expression ‘‘ reasonable cause 
to believe” found in Judge Bleckley’s opinion in the Humphrey Case, 
supra, the same meaning it has been given by the Supreme Court of 
the United States in construing the national bankruptcy act, we shall 
see how much it lacks of sustaining the wife’s action in the present 
instance. See Stucky v. Masonic Bank, 108 U. S. 74, 27 L. Ed. 640, 
and Grant v. National Bank, 97 U. S. 80, 14 L. Ed. 97. By these 
cases it is made plain that ‘‘ reasonable cause to believe’ differs much 
from reasonable cause to suspect. 

There is a difference as to the duty of inquiry where the subject- 
matter of the transaction is a negotiable instrument offered in the or- 
dinary course of business and where the subject-matter is property 
of another character. It would seriously embarass business, especially 
the business of banking, if commercial paper could not be taken with- 
out inquiry as to its title, in the absence of more than a mere suspi- 
cion. Take the present case, it certainly cannot be claimed that the 
bank was in any privity or collusion with the husband or any one else 
to induce the wife to pay her husband’s debt. The agents in charge 
of the bank were expressly instructed not to allow her to do so. A 
solvent friend had guaranteed that the debt would be paid on the 
very day it was paid. It was perfectly legal for that friend to pay 
the debt or to furnish the husband with money with which to pay it, 
ani even for the wife to agree to reimburse him if he would so fur- 
nish it. See Hill v. Cooley, 112 Ga. 116, 37 S. E. 109. The husband 
came into the bank with the cashier’s check of another bank payable 
to the husband and indorsed by him, and suggesting noconnection of 
the wife with it, and offered that check for credit to his deposit ac- 
count and ultimate payment on his note. Was it the duty of the teller 
or the cashier toinquire of him: ‘‘Is this your wife’s money?” Is 
it in accordance with the usage of bank officers to inquire of their cus- 
tomers as to their private transactions, as to where they get the 
money or checks they offer for deposit where they appear. regular on 
their face? If such an inquiry had been made, Capt. Poe might justly 
have resented it as an act of impertinence. If he had replied merely 
according to his knowledge, and not also according to his inferences 
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and suspicions, he would have said, ‘‘I got it from my friend Bowers.” 
Was it the duty of the cashier or the teller before they received the 
check to go to the Merchants’ & Mechanics’ Bank and ask: ‘‘Where 
did Capt. Poe get that check? Whose money is it?” The officials of 
that bank would properly have replied: ‘‘ We do not recognize your 
right to ask any such questions. Banks do not make a practice of di- 
vulging the private business affairs of their customers transacted 
through them.” The bank may have suspected that somehow or in 
some way Mrs. Poe had assisted in procuring the check that Capt. Poe 
had presented; but her mere assistance in procuring the money would 
not have prevented the bank from legally acceptingit. It is shown 
by the cases cited in the first division of this opinion that there are 
several ways in which she might legally have enabled him to get the 
money with which to pay bank’s debt. Even conceding that cashier's 
check was really Mrs. Poe’s, it seems plain to us that, in light of the 
presumptions the bank was authorized to indulge, she did not carry 
the burden resting on her of showing that the officers of the bank at 
the time they took the check from Capt. Poe knew it was hers, or that 
they had reasonable cause to believe (not merely suspect) that which 
it was necessary the bank should have had reasonable cause to believe 
in order to allow her torecover, namely, that the check was not Capt. 
Poe’s; that it was not Bower’s; that it was still hers; that she had not 
given it to Capt. Poe. 

This view of the case disposes of it without reference to many 
other questions presented. Indeed, we are strongly impressed with 
the view that the check was not her property at all in legal contem- 
plation, that legally tested the transaction necessarily shows that 
Bowers furnished the money at her instance, and that she had notitle 
legal or equitable to the check; but we have not developed that prop- 
osition for what we have said above seems to make a final deter- 
mination of the matter. Her case necessarily rested solely upon the 
proposition that the bank received a commercial paper belonging to 
her under such circumstances that she could recover its value in an 
action for money had and received. Her right to recover could not 
be based on the other proposition, andthe two propositions are some- 
times confused, that the transaction amounted toa sale of her sepa- 
rate estate made to a creditor of her husband in extinguishment of 
his debt, in violation of section 2488, Civ. Code 1895; for, although 
money delivered by the wife to the creditor has been held to be with- 
in the spirit and scope of this provision, the sale actual or implied 
which is an essental element is a form of contact, and every contract 
requires mutuality of consent, and it is plain that, even though she 
may have intended to transfer or sellthis money or commercial paper 
to the bank in payment of her husband's debt, it was never the bank’s 
intention to deal with her in the transaction by receiving it from her. 
Cf. Cason v. Heath, 86 Ga, 439, 12 S. E. 678. A close comparison of 
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the facts of this case with those of Walden v. Downing Co., supra, will 
show that the principles announced in that case control the one at bar. 
Judgment reversed. 


“CONTRACT OF GUARANTY. 


Towle v. Firat National Bank of Boston, Circuit Court of Appeals, Eighth Circuit, August 5, 1908. 
163 Fed. Rep. 815. 


A contract with a bank to guaranty loans made by the bank to “H. G. & H. 
W. Stevens” was held intended by the parties to secure advances to a concern doing 
business under the name mentioned, although H. W. Stevens was the sole owner of 
the concern. 


W. H. Muncer, District Judge. This action was commenced by 
defendant in error against one Uri L. Lamprey to recover upon a 
contract of guaranty given by said Lamprey to the Massachusetts Na- 
tional Bank of Boston, Mass., which guaranty was in words as follows : 

“Whereas H. G. & H. W. Stevens desire to do their banking business with the 
Massachusetts National Bank of Boston, Mass., and they may need from time to time 
in their business, loans, accommodations, and discounts from said bank, 

‘Now, therefore, I, the undersigned, do hereby request the said bank to make 
to the said H. G. & H. W. Stevens such loans, accommodations, and discounts as 
they may from time to time need or ask for, not exceeding in all at any one time 
thirty thousand ($30,000) dollars. 

“ And in the consideration of the premises and of one dollar and other valuable 
considerations, the receipt whereof is hereby acknowledged, I do hereby promise and 
agree to and with the said bank that whatever note, draft or other obligation or in- 
debtedness in any form, of the said H. G. & H. W. Stevens, which the said bank may 
now or hereafter hold, is not paid at maturity by the said H. G. & H. W. Stevens, I 
will pay within twenty (20) days after written notice that they have failed to pay the 
same. My entire liabilities hereunder, however, not to exceed in all the said sum of 
$30,000. 7 

“It being understood that said bank may from time to time make such loans, 
accommodations and discounts to said H. G. & H. W. Stevens, and such renewals 
thereof as they may see fit, without notice to me either of the amounts, or the time, 
or the maturity thereof; and that this guaranty or agreement shall not terminate by 
my death; but that the same may be terminated at any time by me or by my execu- 
tors or administrators by notice in writing to said bank to that effect, and that upon 
such notice of its termination being given this agreement shall terminate and end ex- 
cept as to the obligations and indebtedness of the said H. G. & H. W. Stevens to said 
bank then existing; and that said bank will at any time upon request from me or 
from my executors or administrators furnish a statement to me or to them of the ob- 
ligations of the said H. G. & H. W. Stevens held by said bank.” 

Said bank advanced various sums of money to the business con- 
cern conducted under the name of H. G. & H. W. Stevens, receiving 
notes therefor. Subsequently the notes and contract of guaranty were 
transferred by said Massachusetts National Bank to the defendant in 


error. By the answer of the defendant it was alleged that the guar- 
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anty was of a partnership consisting of H. G. and H. W. Stevens, as 
copartners or jointly, and not to loans or advances it made to either 
H. G. Stevens or H. W. Stevens individually or separately. 

Pending the proceedings, Uri L. Lamprey, the defendant, died, 
and plaintiff in error, Eugene A. Towle, as administrator of his es- 
tate was substituted as defendant. By stipulation of parties, a jury 
was waived and the cause tried to the court. Certain findings of fact 
were made by the court, and judgment rendered in favor of plaintiff 
and against the defendant. The defendant brought the case to this 
court by writ of error. 

By the decision of this court, reported in 153 Fed. 566, $2 C. C. A. 
520, it was held that said contract of guaranty was upon its face am- 
biguous; that it was for the trial court to find from the evidence 
whether or not the instrument of guaranty was intended to guarantee 
only loans made to H. G. & H. W. Stevens, as copartners, or whether 
it was intended as a guaranty to the business concern conducted under 
the name of H. G. & H. W. Stevens, without reference to whether 
such business concern was a partnership. This court further held 
that, as the trial court made no finding upon this material issue, the 
cause should be reversed for a newtrial. Thereafter, when the case 
came on for trial in the Circuit Court, it was stipulated by the parties 
that the cause should again be submitted to the court without a jury 
upon the same evidence upon which the case was first tried. At the 
conclusion of the presenting of the evidence to the court, plaintiff in 
error moved the court for judgment in his favor on the ground that 
there was no evidence upon which a judgment for the plaintiff could 
be supported; that the evidence conclusively showed that the contract 
of guaranty sued upon covered only advances to be made to a part- 
nership composed of H. G. and H. W. Stevens, and that no advances 
were made to such copartnership. This motion was overruled by the 
court, to which plaintiff in error duly excepted. Plaintiff in error 
asked the court to make certain special findings of fact, all of which 
were found excepting the third, which was as follows: 

“ Third. It was the intention of both parties to said guaranty that the same 


should cover only advances to a partnership composed of Horace G. Stevens and 
Hobart W. Stevens, doing business under the name of H. G. & H. W. Stevens.” 


This finding of fact was refused by the court. 

Plaintiff in error also requested the court to find as a conclusion 
of law, in substance, first, that said guaranty was for advances to be 
made to a copartnership under the firm name of H. G. & H. W. Ste- 
vens; second, that the defendant was entitled to judgment, and that 
the plaintiff take nothing by this action, and for his costs and dis- 
bursements, which was refused. 

Among the findings of fact made by the court were the follow- 
ing: 

* Second. That at the time of the execution and delivery of the guaranty set 
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forth in the fourth paragraph of said amended complaint, and thereafter until Janu- 
ary 9, 1909, when the concern failed, there was a concern doing business under the 
firm name of H. G. & H. W. Stevens, and engaged in the manufacture and sale of 
carriages, having an office in the city of Boston, Mass., in charge of H. W. Stevens, 
and a manufacturing plant in the city of Merrimac, Mass., in charge of H. G. Ste- 
vens as assistant manager, and there was at said time no other concern of the same 
or similar name. 

‘‘ Third. That there was no partnership of H. G. & H. W. Stevens; that said 
concern was owned entirely by H. W. Stevens, and H. G. Stevens was only an em- 
ployee (thereof) as assistant manager, and that said H. W. Stevens was doing busi- 
ness (as such concern) under the name of H. G. & H. W. Stevens. 

‘‘Fourth. That at the time of the execution and delivery of said instrument set 
forth in the fourth paragraph of said amended complaint, and thereafter until Janu- 
ary 9, 1900, said Lamprey, the guarantor, and the said Massachusetts National 
Bank, guarantee, supposed and believed that said concern was a partnership com- 
posed of two brothers, H. G. and H. W. Stevens, engaged in the business of manu- 
facturing and selling carriages, but it was not expressly agreed by and between these 
parties that this guaranty should only cover loans and advances to H. G. & H. W. 
Stevens as a copartnership or jointly, but, on the contrary, it was (contemplated by 
the parties and was) understood and agreed in and by said guaranty that it should 
cover the loans made to the said concern whether it was composed of H. G. Stevens 
(or) H. W. Stevens or both, and whether or not they were copartners. 

‘Fifth. That the H. G, Stevens and H. W. Stevens mentioned in the guaranty 
set forth in the fourth paragraph of said amended complaint and the H. G. & H. W. 
Stevens mentioned in the fifth, sixth, seventh, eighth, ninth, tenth, and fourteenth 
paragraphs of said amended complaint are one and the same party, to wit: [Said 
concern mentioned in paragraph 2 of these findings and which said concern was] 
H. W. Stevens doing business under the name of H. G. & H. W. Stevens; [and that 
said loans set forth in the paragraphs of the amended complaint referred to in para- 
graph one of these findings were made to said concern].” 

The court thereupon rendered judgment in favor of defendant in 
error against plaintiff in error for the amount due and unpaid upon 
advances made upon said guaranty. Plaintiff in error has now for 
the second time brought the case to this court. 

Plaintiff in error has assigned as error the refusal of the court to 
find the facts as requested in its third request, and that the court 
erred in finding that it was not expressly agreed by and between the 
parties that the guaranty should only cover loans and advances to H. 
G. and H. W. Stevens as a copartnership or jointly, but that it was 
contemplated by the parties, and was understood and agreed in and 
by said guaranty, that it should cover loans made to the concern, 
whether composed of H. G. Stevens or H. W. Stevens, or both, and 
whether or not they were copartners; that the court erred in its con- 
clusions of law. As before stated, when this case was first before 
this court, it was held that the guaranty did not expressly refer to 
the Stevenses as copartners, yet that their joint names were referred 
to therein as together desiring to make loans of the bank, and that 
there was thus manifestly an ambiguity which admitted of the eluci- 
dation by proof. It will thus be seen that the vital issue in the case 
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was whether the guarantor, by the guaranty in question, intended to 
secure advances to a business concern under the name of H. G. & H. 
W. Stevens, without reference to whether such business concern con- 
sisted of a copartnership of H. G. and H. W. Stevens, or consisted of 
only H. W. Stevens. The trial court has now found as a fact that while 
the guarantor and guarantee at the time of the making of the guaranty 
supposed the two brothers were partners, yet that the guaranty was not 
intended to belimited to advancements made to them as partners, for 
which both would be personally liable, but was intended to be for ad- 
vances made to the concern which was doing business under the name 
of H. G. & H. W. Stevens. This finding of the trial judge has the same 
forceand effect as a special finding by ajury, and thiscourt cannot now, 
in an action at law, retry the case for the purpose of determining the 
weight of the evidence, but is limited to the inquiry whether such 
finding by the trial court is supported by any substantial evidence. 

No synopsis would disclose the fair inference to be drawn from 
the evidence, and to give it in its entirety would serve no useful pur- 
pose. It is sufficient to say that from a consideration of all the evi- 
dence we are satisfied that there was substantial evidence to support 
the findings made by the trial court; and the judgment is therefore 
affirmed. 

Judgment affirmed. 


+, +, +, —_— 


GUARANTY. 


Notice of Acceptance. 


Detroit Free Press v. Pattengill, Circuit Court, Ingham County, Michigan, December 21, 1908. 


Guaranty not binding on guarantor until notice of acceptance has been given by 
party guaranteed. 


At the request of a selling agent of the plaintiff, the defendant 
signed an undertaking agreeing to become responsible to the plaintiff 
for the payment by the agent of all bills for newspapers furnished, 
to the extent of five hundred dollars. The document was sent to the 
plaintiff but no notice of the receipt was sent to the defendant or to 
the agent. ‘‘ We think,” said the court, ‘‘ the true construction of the 
undertaking is that it is a collateral security. The situation of the 
parties indicates that it was the desire of the Free Press to have se- 
curity from Kimmel for the payment of such papers as it should sell 
him. (Kimmel.) It was Pattengill’s object to furnish security. The 
understanding therefore must be construed as a guaranty and under 
the rule laid down in DeCremer v. Anderson, 113 Mich. 571, can 
only become binding upon the guarantor after notice of acceptance.” 
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THE REVOCATION OF A CREDIT AFTER SENDING 
LETTER OF ADVICE. 


The facts of the following case wherein a New York bank re- 
ceived an uncertified check on behalf of a correspondent and im- 
mediately sent the latter a “ Letter of Advice” of credit, which it 
subsequently revoked because of non-payment of the check owing 
to the drawer’s failure, are useful for the information of bank offi- 
cers. While the New York bank is held entitled to cancel the credit 
under the circumstances, the lesson derived is that it is unsafe to 
send an advice of credit upon mere receipt of an uncertified check 
unless coupled with the condition that the credit is revocable in the 
event of non-collection of the check. 


La Banque d’Hochelaga v. The National Park Bank of New York, Supreme Court, New York County, 
December 1, 1908. 


The Banque d’Hochelaga in Montreal wrote to the Park Bank in New York ad- 
vising the latter that the Corbin Banking Co. would pay $96,910 on the following day 
for the credit of the Banque d’Hochelaga with the Park Bank. Five minutes before 
3 p. m., on the day named, the Corbin Banking Co. delivered its uncertified check for 
$96,910 drawn on another bank in New York City, payable to the order of the Park 
Bank to the teller of the Park Bank who accepted it. The Corbin Banking Co. was, 
at the time, in good credit but made a general assignment before banking hours on 
the next day. The check was sent through the Clearing House in the usual course by 
the Park Bank but was returned by the bank on which it was drawn. On the day the 
check was received, the Park Bank sent the Banque d’Hochelaga, by mail, an advice 
of credit stating that its account had credit $96,910 from the Corbin Banking Co., and 
also entered the credit in its own books. On the following morning, after learning of 
the failure of the Corbin Banking Co., the Park Bank cancelled the entries in its books 
and telegraphed the Banque d’Hochelaga that its advice of credit was cancelled, that 
the check had not been paid. This telegram was received by the Banque d’Hoche- 
laga within half an hour after the advice of credit. The Banque d’Hochelaga then 
wired and wrote the Park Bank asking for full details about the Corbin Banking Co, 
and requesting the Park Bank to have it represented at a meeting of creditors of the 
Corbin Banking Co. and on the following day telegraphed for a list of creditors and 
statement of assets. Held 

1. That the Park Bank was an agent to vecezve and was not employed to collect 
and, under the circumstances, was not wrong in accepting the check offered to it by 
the Corbin Banking Co. 

2. That even if the Park Bank’s duty were the same as if a draft of the Corbin 
Banking Co. had been sent it to collect, the mere fact of accepting a check, without 
regard to whether or not it was diligent in presenting the check, was not negligence, 

3. Under the circumstances of this case, and in view of the time when the check 
was received by the Park Bank, it was not required, in the exercise of reasonable dil- 
igence, to present the check for payment or certification on the same day. 

4. Although the facts appearing in this case are equivalent to a delivery of the 

check by the Banque d’Hochelaga to the Park Bank with a request to enter the same 
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in its pass book and its entry therein by the Park Bank as it would have entered a 
deposit of cash, and although the law is settled in New York that when these facts 
appear, unaffected by others, the title to the check would have passed to the Park 
Bank, yet from the letters and telegrams sent by the Bank d’Hochelaga it sufficiently 
appears that the parties intended, under the circumstances of this case, that the Park 
Bank should be merely an agent to collect the check, or at most that title to it should 
vest in the Park Bank subject to becoming merely an agent to collect, and no longer 
a debtor, in case the check were dishonored. 


Cravath, Henderson & de Gersdorff, for Plaintiff. 
Louis F. Doyle, for Defendant. 


James Byrne, Referee: This is an action by a Montreal bank 
against its correspondent, a national bank doing business in the City 
of New York, to recover $96,910, the amount of a check drawn by the 
Corbin Banking Company, a partnership doing business in the City 
of New York, on the American Exchange National Bank, and pay- 
able to defendant’s order. 

On March 27, 1907, the National Park Bank received this letter 
from plaintiff: 

“ MONTREAL, March 26, 1907. 
Cashier, National Park Bank, New York City. 
DEAR SIR:—We beg to inform you that the Corbin Banking 
Co. will pay you tomorrow the sum of ninety-six thousand nine 
hundred & ten dollars ($96,910) for our credit with your goodselves. 
Yours truly, C. A. GrRouUX, Manager.” 


Five minutes before three o’clock on the same afternoon a messenger 
from the Corbin Banking Company delivered the check in question, 
uncertified, to the note teller of the Park Bank. He took it and gave 
the messenger a ‘‘ Letter of Advice” reading as follows: 
**No, 112832. 
THE NATIONAL PARK BANK OF NEW YORK, 


NEw YORK, March 27, 1907. 
$96,910.00 
Banque @ Hochelaga, Montreal, Can. 
We credit your account this day Ninety-six thousand 
nine hundred ten 00-100 Dollars received from Corbin Banking Co. 
WF PUES fc isdcinisce Geese PET TET ET E e Peen ee 


(Signed) W. C. TAYLOR, Teller, 
Ws. C. MaAcavoy, Cashier, 
K.” 
This ‘‘ Letter of Advice’’ was kept by the Corbin Banking Company 
for more than three weeks, when it was delivered to plaintiff. 
Shortly after issuing the ‘‘ Letter of Advice,” the defendant, using 
as a memorandum the stub of the book from which it had been taken, 
made out and mailed to plaintiff an ‘‘ Advice Slip,” reading as follows: 
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“THE NATIONAL PARK BANK OF NEW YORK. 


NEw YORK, March 27, 1907. 
Banque d' Hochelaga, Montreal. 


Your account has credit $96,910.00. 
From Corbin Banking Co. 
For use of 
As per letter of advice No. 112,832 issued this day. 
Very respectfully, MAURICE H. Ewer, Cashier.” 

This advice slip was received by the plaintiff about 10.30 in the 
morning of March 28, 1907. This form of advice slip was issued, 
whether a check or cash was deposited with defendant’s note teller. 
When cash was received by certain clerks or officials in the bank 
other than the note teller—but what particular clerks or officials there 
is no evidence to show—a slip was given, reading as follows: 

““MONEY DEPARTMENT. 
THE NATIONAL PARK BANK OF NEW YORK. 
NEw YORK, 


DEAR SIR:—Your account has credit this day. 
Currency. 
Very respectfully, MAURICE H. EWER, Cashier.” 


When defendant received a letter enclosing paper for collection, 
it would mail the following in reply: 


“THE NATIONAL PARK BANK OF NEW YORK. 


NEw YORK, 


DEAR Sirs :—Your favor of the received with enclosures. 
Respectfully, MAURICE H. EWEr, Cashier. 

Entered Credited subject 

for collection: to payment: 
Returned items: 

This acknowledgment of receipt of the above described letter 
or letters is intended merely as such, and not as an advice of pay- 
ment of any item included therein.” 

The afternoon the check was received, the Park Bank entered its 
amount in the Bank’s ‘‘ General Book,” a memorandum book of or- 
iginal entry for miscellaneous credits. The substance of this entry 
was the same day posted to the credit of plaintiff in two ledgers, one 
of which showed plaintiff's daily credit balances. 

At the close of business on March 27, the Corbin Banking Com- 
pany was in good credit and rated at from $500,000 to $750,000. It 
had on deposit with the American Exchange National Bank the sum of 
$112,193.43. The Park Bank made no effort to have the check certified 
that afternoon. The American Exchange National Bank was distant 
three to six minutes’ walk. Its ordinary business hours for the cer- 
tification of checks ended promptly at 3 p. m., or so soon thereafter 
as the line in front of the teller’s window had been attended to. Its 
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rule was to certify checks after banking hours only at the request or 
on the consent of the drawers of those checks. 

About 9 o’clock on the morning of March 28, the Corbin Banking 
Company filed a general assignment for the benefit of its creditors. 
Up to that time, no rumors of its insolvency had reached the Park 
Bank. Upon hearing of the assignment, the note teller of the Park 
Bank had the entries in the ‘‘ General Book” reversed and in the two 
two ledgers erased, and sent a telegram to plaintiff reading as follows: 

*“We cancel our advice of credit yesterday $96,910.00 from 
Corbin Banking Company. Check has not been paid.” 
This telegram was received about 11 o’clock that morning. Later the 
same day the defendant sent through another channel a second tele- 
gram to the plaintiff reading as follows: 
“Repeating our telegram over regular wire this morning we 
cancel our advice of credit yesterday $96,910.00 from Corbin Bank- 
ing Company. Check has not been paid.” 
The check was stamped as soon as received: 
‘Received payment through New York Clearing House, 
March 27, 1907. THE NATIONAL PARK BANK OF NEW YORK.” 

On the morning of March 28, the Park Bank sent the check to the 
Clearing House and received credit from the Clearing House for the 
amount ofthe check. The Clearing House on the same day presented 
the check to the American Exchange National Bank and received 
credit from the American Exchange National Bank for the amount 
of the check. That afternoon the American Exchange National Bank 
returned the check direct to the Park Bank and demanded that the 
amount of the check be refunded. The Park Bank complied with this 
demand and erased the receipt stamped on the back of the check. By 
the constitution of the New York Clearing House, of which both de- 
fendant and the American Exchange National Bank are members, all 
checks sent to the Clearing House must bear such a receipt; andchecks 
found to be ‘‘Not Good" must be returned, not to the Clearing 
House, but direct to the bank from which they were sent, and that 
bank must make such immediate refund to the returning bank as was 
here made. The constitution and rules of the Clearing House were 
put in evidence by consent of both parties. 

On March 28, 1907, plaintiff telegraphed defendant as follows: 

“Wire us every detail about Corbin. Will all liabilities be paid?” 

To this defendant replied: 

“Have made assignment. Meeting of creditors this afternoon. 
Shall we have you represented by attorney.” 
Plaintiff telegraphed in reply: 
“Yes. Please represent us at meeting of creditors.” 
Later in the day plaintiff wrote the following letter: 
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“BANQUE D’HOCHELAGA, 
MONTREAL, March the 28th, 1907. 
Address Telegraphique, ‘ Univers.’ 
Cashier, National Park Bank, New York City. 

DEAR SIR:—We beg to acknowledge receipt and confirm our 
telegrams exchanged today by which you informed us that the 
check of the Corbin Banking Co. in payment of a cable transfer sold 
to them had not been paid. We have requested you to be kind 
enough to represent us at the meeting of the Corbin Banking Co.'s 
creditors and to wire us full details as soon as possible. 

We would be extremely obliged to you should you let us know 
whether there was any rumor in circulation concerning that firm at 
the beginning of this week. 

Yours truly, C. A. GIROUX, Manager. 
P. S. The National City Bank will pay tomorrow the sum of 
seventy-five thousand dollars ($75,000) for our credit with your 
goodselves. C. A. Grroux, Manager.” 

On March 29, 1907, plaintiff again telegraphed as follows: 

“Yesterday's telegram received. Yes, we wish to be repre- 
sented again today. Ask list of creditors and statement assets sent 
to us.” 

The Corbin Banking Company has continued to be insolvent, and 
has paid nothing on the check. 

The first ground on which plaintiff seeks to recover is that the 
Park Bank, by accepting the check of the Corbin Banking Company 
in lieu of money, departed from its instructions, and thereby made 
itself responsible for the payment of the check. 

There were no instructions other than those to be implied from 
the letter of the plaintiff which said: . 

“The Corbin Banking Company will pay you tomorrow the 
sum of ninety-six thousand nine hundred ten dollars ($96,910.00) 
for our credit with your goodselves.”’ 

I see nothing wrong in the acceptance by the defendant of the 
check. 

The defendant was an agent to receive. It was not employed to 
collect. It was charged with no active duty. It had no draft or other 
negotiable instrument to present and surrender. It had no informa- 
tion as to the nature of plaintiff's claim which would form the basis 
of a demand on the Corbin Banking Company for payment. Under 
the circumstances, when a messenger at the close of the banking day 
tendered an uncertified check, it would seem that it was the part of 
wisdom to take what was offered. Under the literal construction of 
the word ‘‘dollars” for which plaintiff argues, the defendant would 
have been at fault in taking a certified check. The chances of being 
able to get $96,910 in cash at that time of day were remote. By tak- 
ing the check, the Park Bank would have a written instrument on 
which the Corbin Banking Company would be bound. Moreover, the 
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reasoning of the Court in Clinton National Bank v. National Park 
Bank, 37 App. Div., 601 (affirmed in 165 N. Y., 629, on opinion be- 
low), is in point. The Court says: ‘‘In determining that question 
it is an important fact that the thing to be done by the defendant was 
simply the receipt of the papers from Quigley & Tuttle. The bar- 
gain for the loan had been made by the plaintiff itself. The amount 
of the loan and the voucher to be given for it, and the amount and 
nature of the securities, has been determined by the plaintiff. Asto 
all that, the defendant had nothing to say. When the plaintiff dealt 
with Quigley & Tuttle and sent them to the defendant’s place of busi- 
ness to complete the transaction it accredited them, so far as the de- 
fendant was concerned, as proper and safe persons with whom to deal. 
When those persons brought to the defendant what they said were 
the papers they were to deliver, they came there with a certificate of 
character from the plaintiff as persons with whom it was safe to deal 
and who were to be trusted to deliver to the defendant for the plain- 
tiff the securities which the defendant was to receive. * * *” 

But even if the duty of the defendant were the same as it would 
have been if the plaintiff had sent it the draft of the Corbin Banking 
Company to collect, I do not think the mere fact that it accepted the 
check in payment, without regard to whether or not it was diligent 
in presenting thecheck was negligence. 

The King’s Bench in Russell v. Hankey, 6 T. R., 12, held that a 
banker in London to whom bills of exchange had been sent for collec- 
tion was not guilty of negligence to his correspondent in surrending 
the bills upon receipt of checks drawn upon a bank in London, though 
the checks were dishonored for want of funds. This case is cited by 
the Court of Appeals in Smith v. Miller, 43 N. Y., 171, at page 175, 
as authority for this statement: ‘‘ * * * The plaintiffs, instead of in- 
sisting upon the money, received the check of Place & Company upon 
one of the banks in the same city. There was no impropriety in the 
receipt of the check, and, as the drawees were entitled to the draft 
upon payment of it, there is nothing in the case upon which fault 
could be imputed to the plaintiffs in the surrender of the draft on re- 
ceipt of the check.” 

In Nunnemaker v. Lanier, 48 Barb., 234; Smithv. Miller, 43 N.Y., 
171, 52 N. Y., 545; First National Bank v. Fourth National Bank, 77 
N. Y., 320, 89 N. Y., 412—all cases where a bank held a draft for col- 
lection and accepted a check in payment—the Court discussed whether 
or not the bank had been diligent in presenting the check, —an unneces- 
sary discussion if the mere fact of taking the check is itself negligence. 

Plaintiff next seeks to recover on the theory that, having taken the 
uncertified check of the Corbin Banking Company, due diligence re- 
quired the Park Bank to get it paid or certified the same afternoon. 

The duty of a bank to its customer as to checks deposited with it 
by the customer is to present them ‘‘with reasonable diligence;” and 
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in ordinary cases the rule is settled that the bank has performed its 
duty by presenting the checks before the close of business hours on 
the day after receipt. Burkhalter v. Second National Bank, 42N. Y., 
538; 1 Morse on Banks & Banking, Secs. 240-244. 

A stricter rule of diligence is imposed where a bank employed to 
collect notes ordrafts takes in payment checks instead of cash. Nun- 
nemaker v. Lanier, 48 Barb., 234; Smith v. Miller, 43 N. Y., 171; 
52 N. Y., 545; First National Bank v. Fourth National Bank, 77 N.Y., 

, 320; 89 N. Y., 412. 

Judge Allen thus states the latter rule in Smith v. Miller, 43 N. Y., 
at page 176: ‘* * * * A delay of presentment for a day, or for any 
time beyond that within which with proper and reasonable diligence 
it can be presented, is at the peril of the party thus retaining the 
check and postponing presentment, as between him and the persons 
in interest whom he represents.” 

It is not necessary to decide whether or not the plaintiff in this 
case is to be given the benefit of the more liberal rule. If it were 
necessary to decide that questicn, I should have to consider whether 
the defendant was called upon to exercise any greater diligence when 
the Corbin Banking Company delivered its check to the Park Bank 
for the account of the plaintiff than if the plaintiff itself had delivered 
that check. If an officer of the plaintiff had been in New York and 
had requested the Corbin Banking Company to make its check pay- 
able not to the plaintiff, but to the Park Bank, and had then de- 
posited that check in the Park Bank, it is clear that the duty of the 
Park Bank would have been fulfilled if it had presented the check 
through the Clearing House the next day. Why should the Park Bank 
be called upon to proceed with any greater diligence when the de- 
posit of the check is made not by the plaintiff, but by the Corbin 
Banking Company for the plaintiff? I say it is not necessary to pass 
on this question, for the reason that, if the same rule of diligence 
should be applied to the defendant that was applied to the collecting 
bank in First National Bank v. Fourth National Bank, 77 N. Y., 320 
or any of the other cases cited by the plaintiff, I should still be un- 
able to find that the defendant was negtigent. 

It is said that the check should have been presented to the Ameri- 
can Exchange National Bank for payment before the close of busi- 
ness hours on March 27. As to exactly when the check was received 
the evidence is conflicting. I find as I have said that it was at five 
minutes before three. The American Exchange National Bank was 
distant three to six minutes’ walk. According to its teller, it was a 
‘*sharp closer.” His window was shut down promptly at 3 o'clock 
or as soon thereafter as the line of customers in front of the window 
had been attended to. The facts are very different from those in any 
of the cases cited by the plaintiff. In all of them there was ample 
time to present the check before 3 o’clock. In the Nunnemaker case 
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there was ‘‘ sufficient time to do so within banking hours.” In First 
National Bank v. Fourth National Bank, the check was received in 
the morning and the bank had the rest of the day. In Smith v. Miller 
it was received at half past one in the afternoon and the bank had 
‘*two full hours for presenting the check that same day.” Iam clearly 
of the opinion that there was no negligence on the part of the defend- 
ant in not having the check presented before 3 o’clock, the close of 
business hours. 

It is next said that the defendant might have had the check certi- 
fied after banking hours and that it was negligent in failing to do so. 
The custom is not to certify checks after the close of banking hours 
except in special cases. One of the special cases is where the drawer 
of the check requests that it be certified. At some banks a check will 
be certified after the close of banking hours at the request of another 
bank. At the American Exchange National Bank the practice is to 
certify after banking hours at the drawer’s instance only, and not at 
the request of another bank. In my opinion, the rule of reasonable 
diligence did not require the defendant, when it had no reason to 
suspect the Corbin Banking Company of insolvency—when the plain- 
tiff, to use the language of the Court in the case of Clinton v. National 
Park Bank, ‘‘dealt with” the Corbin Banking Company ‘‘and sent it 
to the defendant's place of business to complete the transaction,” 
and thereby ‘‘accredited it, so far as the defendant was concerned, 
as a proper and safe person with whom to deal’”’-—to apply first to the 


Corbin Banking Company and then to the American Exchange Na- 
tional Bank to have the check certified after the regular banking 
hours had ended. 


Plaintiff finally seeks to recover on the theory that the Park Bank, 
after receipt of the check, by its own affirmative acts elected to treat 
the check as so much cash, to assume all risk of its collection as re- 
gards both the Corbin Banking Company and the American Exchange 
National Bank, and to become an out-and-out debtor to plaintiff in 
that amount. The acts relied on consist: first, issuing the ‘‘ Letter 
of Advice”’ and ‘* Advice Slip”; second, making credit entries in the 
Park Bank’s ‘‘ General Book” and two ledgers, and, third, stamping 
a receipt on the back of the check and sending it to the Clearing 
House. 

No attempt is made to show that plaintiff did anything or refrained 
from doing anything to its prejudice on the strength of any of these 
acts. The notice contained in the ‘‘Advice Slip” was revoked half 
an hour after its receipt. The book entries were cancelled and re- 
versed the next day—before their existence was known to plaintiff. 
It is the acts themselves, and not their effect on plaintiff, on which 
plaintiff relies. 

The law is settled in New York that if the plaintiff had received 
from the Corbin Banking Company its check payable to the order of 
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the plaintiff, and the plaintiff, after endorsing the check, had handed 
the check and its bankbook to the defendant, and the defendant had 
entered in the bankbook the amount of the check in the same way 
in which it would have entered a deposit of cash, the title to the 
check would have passed to the defendant. Kirkham v. Bank of 
America, 165 N. Y., 132; Metropolitan Bank v. Lloyd, 90 N. Y., 530; 
Cragie v. Hadley, 99 N. Y,, 131. 

It was said in Cragie v. Hadley, 99 N. Y., 131: **The general doc- 
trine that, upon a deposit being made by a customer ina bank, inthe 
ordinary course of business, of money or of drafts or checks received 
and credited as money, the title to the money or to the drafts or 
checks isimmediately vested in and becomes the property of the bank, 
is not open to question. The transaction in legal effect is a transfer 
of the money, drafts or checks, as the case may be, by the customer 
to the bank. * * * The bank receives deposit of the money, drafts or 
checks upon an implied agreement to pay a money consideration 
when called upon by the depositor in the usual course of business.” 

The generality of this statement would indicate that if the Corbin 
Banking Company had made its check payable to bearer and delivered 
it to the plaintiff, and the plaintiff had delivered it to the defendant 
and the defendant had entered it in the bankbook of the plaintiff, as 
it would have entered a deposit of cash, the title to the check would 
have passed to the defendant. 

If this doctrine as applied to a check payable to bearer is sound, it 
would seem to follow that if the plaintiff had asked the Corbin Bank- 
ing Company to made its check to the order of the defendant and the 
plaintiff itself had delivered the check to the defendant and the de- 
fendant had entered the amount thereof in the bankbook of the plain- 
tiff as it would have entered a deposit of cash, the absolute title to the 
check would have been in the defendant and the defendant would 
have not held it merely as the agent for collection. 7 

It seems to me that the writing of the letter of March 26 by the 
plaintiff to the defendant, and the sending of the ‘‘Advice Slip” by 
the defendant to the plaintiff correspond respectively to the delivery 
of the check by the plaintiff with a request that it be entered in its 
bankbook, and the entering by the defendant of the amount of the 
check in the bankbook of the plaintiff. 

There is, however, evidence that the parties did not intend that 
their acts should made the defendant liable under the circumstances 
of this case. The statement that the deposit of a check in a bank, 
and the entry of the amount thereof as money by the bank in the 
bankbook of the depositor, constitute a sale of the check by the de- 
positor to the bank, is a statement of a conclusion of law that must 
be drawn when those are the only facts. Such a conclusion should 
not be drawn if there are other facts that show that such a conclu- 
sion would be contrary to the intention of the parties; as if, for in- 
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stance, both parties, at the time when the check was delivered to the 
bank and the entry in the bankbook was made, stated that their in- 
tention was that the title should not vest in the bank, or, if it did, 
that it should revest in the depositor upon non-payment of the check, 
or as if similar transactions had taken place in the past and whenever 
the check was not paid the amount of it had been charged back to the 
depositor. 

As was said by Chief Judge Church, in Oddie v. The National 
City Bank of New York, 45 N. Y. 735: ‘‘In determining the legal ef- 
ect of such transactions, we must * * * effectuate and carry out the 
intention of the parties, to be gathered from their acts and de- 
clarations, and the accustomed and understood course of the par- 
ticular business * * *” 

In the present case there are facts in evidence that show clearly to 
my mind that the parties did not intend, by anything that was done, 
to make the defendant liable to the plaintiff. The plaintiff knew that 
it had requested the defendant to credit whatever was received from 
the Corbin Banking Company to the plaintiff’s account. The plain- 
tiff received from the defendant an ‘‘Advice Slip” stating that it had 
credited plaintiff's account. Yet when the plaintiff was told by the 
defendant that the defendant cancelled the advice of credit because 
the check had not been paid, the plaintiff did not say, ‘‘You have no 
right todothat. Your intention and ours was that the check should 
be yours, and that you should be our debtor to the amount of the 
check.”” On the contrary, it telegraphed the defendant: ‘‘Wire us 
every detail about Corbin. Will all liabilities be paid?” Ifit supposed 
that it was a creditor of the Park Bank and not of Corbin would it 
have sentthis telegram ? And again on the same day, when asked 
by the defendant whether the defendant should have the plaintiff 
represented by attorney at a meeting of creditors, the plaintiff an- 
swered ‘‘Yes.’’ On the same day the plaintiff confirmed these tele- 
grams and notified the defendant that the National City Bank would 
pay to it for plaintiff's credit the sum of $75,000. It was not for 
several weeks that the plaintiff notified the defendant of the claim 
now made by it. 

So far as the entries in the books are concerned, they are of weight 
only as an admission of the intention of the defendant to become at 
the time of making them the obsolute owner of the check and a debt- 
or to the plaintiff. But the evidence of Foxcroft, the assistant- 
cashier, is uncontradicted that when credit was given upon the books 
of the bank to persons to whom credit slips were so issued it was 
given subject to reversal if the check was not paid. 

In my opinion, the plaintiff and the defendant intended as be- 
tween themselves that the defendant should be merely an agent to 
collect the check. They did not intend that the defendant should be 
the absolute owner of the check and an absolute debtor for the 
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amount thereof to the plaintiff; the most that can be said is that 
possibly they contemplated that the title to the check should vest in 
the defendant as the owner and that it should be a debtor tor the 
amount to the plaintiff subject to the defendant becoming merely an 
agent for collection and no longer a debtor in case the check were 
dishonored. 

I do not see that any argument in favor of the plaintiff can be 
drawn from the fact that the receipt was stamped on the back of the 
check. It was necessary by the rulesof the Clearing House that such 
receipt should be stamped on the check, whether the defendant held 
it as the owner or the agent for collection. 

Judgment should be entered dismissing the complaint on the 
merits, with costs. 


SS 


ORGANIZATION OF NATIONAL BANKS. 

During the month of December, 1908, 18 national banking asso- 
ciations, with total capital of $2,415,000, were authorized to begin 
business. Of the number chartered, 9, with capital of $225,000, were 
banks with individual capital of less than $50,000, and g, with capital 
of $2,190,000, banks with individual capital of $50,000 or over. 

The number of banks chartered since March 14, 1900, is 4,038, 
wita authorized capital of $241,563,300, of which 2,606, with capital 
of $67,880,500 were incorporated under the act of that date, and 1,432, 
with capital of $173,682,800, under the act of 1864. From the date 
last mentioned to December 31, 529 State banks, with capital of 
$36,610,800, were converted into national banks, 1,282 State and pri- 
vate banks reorganized as national banks, with capital of $83,362,000, 
and 2,227 banks, with capital of $121,590,500, organized independ- 
ently of other banks. As will be seen, the capital of the latter class 
slightly exceeds the combined capital of the conversions and reor- 
ganizations. 

The number of national banks organized under various acts is 
9 302, as follows: Four hundred and fifty-six, February 25, 1863; 
6,230, June 3, 1864; 10, July 12, 1870 (gold banks), and 2,606, March 
14, 1900. Two thousand four hundred and thirteen national banks have 
discontinued business, and there were in existence on December 31, 
6,889 banks, with authorized capital $933,020,275, and circulation out- 
standing secured by bonds $628, 786,205. The total amount of national 
bank circulation outstanding is $677,068,165, of which $48,281,960 is 
covered by lawful money of a like amount deposited with the Treas- 
urer of the United States on account of liquidating and insolvent na- 
tional banks and associations which have reduced their circulation. 
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THE SAVINGS BANK FROM LEGAL STANDPOINT. 
WHO MAY BE A TRUSTEE? 


AVING discovered the legal conception of a savings bank, 
and the characteristics that distinguish it from other 
financial institutions, we shall next inquire into the man- 
agement, our investigations being confined to the trustees, 
their qualifications, their limitations and their liabilities. 

This is a fruitful subject, and intensely interesting as 
well, and it can best be treated topically. 

First, let us ask the law, ‘‘who may be a trustee of a 
savings bank?” 

Where the savings bank is of the stock type, the directors are 
naturally selected by the stockholders, and directing officers are in 
all cases elected from that body. The qualifications and credentials 
are therefore financial only. The proposition is simply this: ‘‘Buy 
enough stock to qualify as adirector and get elected.” But where the 
mutual or trustee type of savings bank exists the case takeson a different 
aspect, the law is a bit more particular, and the qualifications, while 
financial ina measure, are, in the main, moral. Unlike the bank of 
discount, the trust company, and other financial concerns issuing 
stock, the mutual savings bank is, as a rule, governed by those pro- 
hibited from having any pecuniary interest in the organization whose 
welfare is entrusted to their keeping. Not every man can be a trus- 
tee of asavings bank. In practically every state in the Union hav- 
ing a savings bank law, provision is made that, before issuing a char- 
ter, the department of government having banks in charge shall, be- 
fore granting such charter, ascertain at first hand and become satis- 
fied that the parties applying for charter are acting in good faith and 
are representative men of business whose standing in the community 
is such that it will lend strength and confidence and dignity to the 
bank. In Indiana it is required that trustees shall be freeholders and 
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residents of the county where the bank is to operate for at least five 
years previous to their election and shall own unencumbered real 
estate worth at least $5,000. In New Jersey trustees must be free- 
holders, also, and approved by the banking department. 

TRUSTEES IN YE OLDEN TIME. 

The charter of the Institution for the Savings of Merchants Clerks, 
in New York (now the Union Square Savings Bank), granted in 1848, 
provided that the trustees should be selected as follows: Nine of the 
first managers shall be selected by the Chamber of Commerce of the 
State of New York from its own body, and the president and first 
vice-president and treasurer of the said Chamber of Commerce, and 
the president and vice-president and treasurer of the Mercantile 
Library Association should always be ex-officio managers, and the 
nine members elected by the Chamber of Commerce, together with 
six ex-officio managers, should select the remaining nine managers. 
(Paine’s Banking Laws, p. 61.) This proceeding is somewhat unusual 
and does not obtain as a general rule, the requirements being general, 
not specific, althoughin West Virginia appointments are made by the 
Circuit Court. In all cases a trustee must be a resident of the 
state. The number varies, from five upwards. In New York the 
minimum is thirteen, and no maximum limit. The Bowery Savings 
Bank has forty trustees. 

TRUSTEES IN NEW YORK. 

No state is quite so strict in its selection of trustees as New 
York, where it is provided that ‘‘No person who is not a resident of 
this State or against whom a judgment for any sum of money shall 
have been recovered or shall hereafter be recovered, and remain un- 
satisfied of record or unsecured upon appeal, for a period of more 
than three months, or who hereafter takes the benefit of any law of 
bankruptcy or insolvency, or who makes a general assignment for 
the benefit of creditors, shall be a trustee of any savings bank and 
the office of such trustee is hereby vacated. This strict provision 
has barred many a man from trusteeship, and forced others to resign 
much valued positions. 

DUPLICATION OF OFFICERS. 

It is likewise the intent of the law to prevent manipulation of sav- 
ings bank funds, and using the savings bank as a ‘‘feeder” to a com- 
mercial bank. This is only possible by a duplication of officers, the 
directors ofa bank of discount being trustees of the savings bank at the 
same time. Thus, in New York, the statute provides: ‘‘Whenever 
any trustee of a savings bank shall by becoming a director of a bank 
or national banking association, cause a majority of the trustees of 
such savings bank to be directors of any one bank or national bank- 
ing association, his term of office as trustee of the savings bank shall 
thereupon end.” At the last session of the Legislature a bill was in- 
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troduced absolutely forbidding an officer or director of one bank from 
being connected with another, but this was so utterly unwise that it 
was abandoned. 

In Vermont: ‘‘No person shall hold office in two such corporations 
at the same time; and no president, vice-president or treasurer or as- 
sistant treasurer of such corporation shall at the same time, hold office 
as president, vice-president, cashier or assistant cashier in a bank 
of discount, state or national, or a trust company in this state; nor 
shall a majority of the trustees of any such corporation be directors 
in the same national or state bank or trust company.” In Massachu- 
setts: ‘*The office of any trustee who takes the benefit of any law 
of bankruptcy or insolvency, or of the oath for the relief of poor 
debtors shall thereby be vacated.”” In Maine: ‘‘No cashier in a na- 
tional bank or trust and banking company shall be treasurer of any 
savings bank, the deposits of which exceed one hundred and fifty 
thousand dollars; and if the treasurer of a savings bank, having de- 
posits not exceeding one hundred and fifty thousand dollars, is cashier 
of anational bank or trust and banking company, the board of trustees 
of such savings bank shall not include more than one director, nor 
more than two stockholders in the national bank or trustand banking 
company so connected therewith.” 

Thus there will be found a tendency, and rightly, to divorce the 
savings bank from the commercial. There may be instances where 
the relationship would be beneficial to both, and just and fair toall the 
interests involved, but human nature is all too prone to be biased 
when personal profit is in view, and the more marked the line of 
separation can be made the better it will be for the savings bank. 

Itisconcluded,therefore,that not every mancan be a trustee of a sav- 
ing bank in those states where the savings bank has had its best test, 
but once in office he is, as a rule, a ‘‘fixture,’’ the body to which he 
belongs being self-perpetuating. It is quite general to permit the 
trustees of savings banks to select men to/ill vacancies in their own 
organization, restricted, of course, as above; but, otherwise, they are 
a permanent body; they frequently die, but they seldom resign, 
and never get rich from the emoluments of their office. If so, itis in 
spite of the law and not because of it, as will be seen in the succeed- 


ing number. 
— ++ ee 


SAVINGS BANKS IN MASSACHUSETTS, WITH TABLE SHOWING THE 
COMPARATIVE EXPENSE OF MANAGEMENT. 


The State of Massachusetts has long been noted for the excellence 
of its savings bank system. It has the distinction of having the larg- 
est number (189) of mutual savings banksof any state in the Union, 
followed by New York with 138. 


Savings banks in this as well as in other states are very often 
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cited as examples of economical management, and the following table 
has been prepared to emphasize this point. It will show by comparison 
the relative expenses of management. It isto be expected that banks 
in large cities will have a larger expense that those in country dis- 
tricts. Thesalaries are, in many instances, small—too small perhaps, 
commensurate with the services rendered; but if the officials have no 
objection to small pay for good work the depositors and the public 
will have none. The figures are from the last published report of the 
Massachusetts bank department for the year 1907: 

Other 

Expenses— Per 
Rent, centage 


Advertising, to Total 
Name of Bank. Total Assets. Salaries. etc. Assets. 


Abington Savings, Abington $2,661,016 $3,145 $1,386 .001703 
Amherst Savings, Amherst........ 3,715,822 7,214 472 .002069 
Andover Savings, Andover. . i »297,597 5,247 2,219 .0017 37 
Arlington Five Cents Sav., Ariington 2,180,912 4,668 931 .002567 
Assabet Institution for Sav.,Maynard 51,484 200 34 .004548 
Athol Savings, Athol 3,286,188 2,235 .002639 
Attleborough Sav., No. Attleborough 2,663,597 ; 2,899 002563 
Barre Savings, Barre 845,176 455 .002550 
Bass River Sav., South Yarmouth... 517,511 752 .005 383 
Bay State Savings, Worcester 1,178,150 ‘ 1,159 .0o1g918 
Belmont Savings, Belmont 416,019 208 .002484 
Benj. Franklin Savings, Franklin... . 607,038 : 958 .004628 
Berkshire Co. Savings, Pittsfield.... 5,800,090 : 2,278 .002638 
Beverly Savings, Beverly 3,051,719 , 3,159 .003085 
Blackstone Savings, Boston 344,675 1,123 .004999 
Boston Five Cents Savings, Boston. 38,743,119 23,881 .002326 
Boston Penny Savings, Boston. ... 7,056,087 7,262 .003893 
Braintree Sav., South Braintree.... 542,960 490 . 002192 
Bridgewater Savings, Bridgewater. . 865,095 1,283 .003738 
Brighton Five Cent, Boston... ..... 1,674,888 : 1,164 .00332I 
Bristol Co. Savings, Taunton.. .... 6,283,434 3,063 .00208 1 
Broadway Savings, Lawrence 3,801,014 , 1,423 .001 584 
Brockton Savings, Brockton 4.413, 327 , 2,165 .002637 
Brookline Savings, Brookline 5,490,147 2,570 .001873 
Cambridge Savings, Cambridge.... 5,515,451 2,294 .002603 
Cambridgeport Sav. Cambridge.... 5,593,880 5,134 .002568 
Canton Institution for Sav., Canton. 784,650 2 770 .003563 
Cape Ann Savings, Gloucester 2,928,111 . 1,819 .002514 
Cape Cod Five Cents Sav., Harwich. 1,281,935 . 734 . 003707 
Central Savings, Lowell 5,156,482 5,309 .002894 
Charlestown Five Cents Sav., Boston 9.144,770 3,820 .002244 
Chelsea Savings, Chelsea 5,571,640 1,596 .002464 
Chicopee Savings, Chicopee 2,039,335 1,133 .001955 
Chicopee Falls Sav., Chicopee Falls. 1,150,243 818 .002432 
Citizens Savings, Fall River 5,287,016 1,620 .003008 
City Savings, Pittsfield 1,276,639 1,370 .003620 
City Five Cents Savings, Haverhill.. 2,538,333 2,397 . 002722 
City Institution for Savings, Lowell. 9,415,755 3,092 .002046 
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Clinton Savings, Clinton 

Cohasset Savings Cohasset 
Commonwealth Savings, Lynn...... 
Conway Savings, Conway 

County Savings, Chelsea 

Crocker Inst’n for Sav., Turners Falls.. 
Danvers Savings, Danvers.. ie 
Dedham Institution for Sav. Dedham 
Dorchester Savings, Dorchester. . 
East Boston Savings, East Boston. . 
East Bridgewater Sav.,E.Bridgewater 
East Cambridge Sav., E. Cambridge 
Easthampton Savings, Easthampton 
East Weymouth Sav.,East Weymouth 
Eliot Five Cents Savings, Boston. ... 
Essex Savings, Lawrence....... . ‘ 
Everett Savings, Everett 


Fairhaven Inst’n for Sav., Fairhaven.. 


Fall River Savings, Fall River 

Fall River Five Cents Sav., Fall River 
Farmers’ & Mech’s Sav., S. Fra’gham 
Fitchburg Savings, Fitchburg 
Florence Savings, Florence 
Foxborough Savings, Foxborough... 
Franklin Savings, Boston 

Franklin Sav. Institution, Greenfield. 
Gardner Savings, Gardner 
Georgetown Savings, Georgetown... 
Grafton Savings, Grafton 

Granite Savings, Rockport 

Great Barrington Sav., Gt. Barr’gton 
Greenfield Savings, Greenfield 
Hampden Savings, Springfield 
Haverhill Savings, Haverhill 
Haydenville Savings, Haydenville.. . 
Hingham Inst’n for Sav.,Hingham.. 
Holliston Savings, Holliston........ 
Holyoke Savings, Holyoke 

Home Savings, Boston 

Hoosac Savings, North Adams 
Hopkinton Savings, Hopkinton 
Hudson Savings, Hudson 

Hyde Park Savings, Hyde Park 
Inst’n for Sav.in Newb’yp’t, Newb’ypt 
Inst’n for Sav. in Roxbury, Boston.. 
Ipswich Savings, Ipswich 

Lawrence Savings, Lawrence 

Lee Savings, Lee 

Leicester Savings, Leicester 

Lenox Savings, Lenox. 

Leominster Savings, Leominster... .. 
Lexington Savings, Lexington 


2,762,494 
1,072,395 
703,983 
451,547 
1,758,395 
1,830,770 
2,377,678 
4,431,927 
686,281 
5,160,875 
1,644,902 
4,823,561 
1,324,319 
1,593,209 
6,625,913 
11,397,785 
667,180 
892,552 
9,053,956 
5,888,276 
892,895 
5,066, 321 
534,320 
467,875 
13,419,522 
6,195,771 
3,180,866 
719,257 
390,940 
361,897 
1,368,747 
3,182,779 
4,024,818 
6,425,782 
526,756 
2,673,277 
444,412 
6,411,515 
11,676, 363 
1,436,098 
450,273 
1,674,023 
1,522,696 
7,382,649 
11,513,074 
881,837 
4,139,759 
1,260,745 
779,064 
552,742 
2,453,948 
565,123 


6,267 
2,310 
2,730 
783 
6,352 
2,616 
2,800 
6,553 
1,413 
11,524 
2,635 
10,163 
2,761 
2,580 
12,794 
15,045 
2,672 
2,480 
22,910 
12,655 
2,800 
6,098 
724 
1,425 
29,028 
8,016 
5,972 
1,219 
1,113 
1,129 
2,877 
5,607 
6,962 
8,782 
1,400 
5,313 

1,451 
9,043 
17,523 
4,853 
1,800 
3,250 
2,888 
8,664 
19,794 
2,316 
5,547 
3,126 
1,667 
1,150 
4,769 
1,650 


1,969 
1,087 
2,299 
45! 
2,176 
796 
1,432 
1,785 
1,216 
2,946 
813 
4,609 
1,334 
1,420 
6,206 
4,444 
668 
395 
2,292 
1,898 
2,026 
3,204 
449 
354 
6,532 
1,989 
1,878 
954 
497 
420 
1,602 
2,305 
3,324 
1,280 
827 
1,370 
567 
4,018 
15,026 
2,281 
492 
957 
744 
1,540 
2,717 
1,554 
1,265 
1,765 
556 
455 
3,014 
540 
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Other 
Expenses— Per 
Rent, centage 
Advertising, to Total 
Name of Bank. Total Assets. Salaries. ete. Assets. 


Lowell Five Cents Savings, Lowell... 3,972,708 10,657 2,321 .003267 
Lowell Inst’n for Savings, Lowell.. 5,438,680 10,627 2,653 .002442 
Ludlow Savings, Ludlow 511,062 880 549 . 002796 
Lynn Five Cents Savings, Lynn.... 5,935,287 13,120 5,323 .003107 
Lynn Institution for Savings, Lynn.. 6,534,402 10,699 3,110 .002113 
Malden Savings, Malden 5,820,626 9,464 3,783 .002276 
Marblehead Savings, Marblehead... 394.911 800 436 .003131 
Marlborough Savings, Marlborough. 2,483,849 5,355 1,109 .002602 
Mechanics’ Savings, Holyoke 2,326,156 6,332 1,943 .003557 
Mechanics’ Savings, Lowell 3,092,601 8,958 423 .003033 
Mechanics’ Savings, Reading 314,024 405 259 .002116 
Medford Savings, Medford 2,560,601 4,917 2,006 .002704 
Medway Savings, Medway 437,554 1,300 488 .004085 
Melrose Savings, Melrose 1,425,978 2,787 2,469 .003685 
Merrimack Savings, Merrimac 469,185 1,560 493 .004376 
Merrimac River Savings, Lowell.... 2,523,938 6,580 1,342 .003138 
Middleborough Sav., Middleborough 1,758,210 3,950 1,205 002932 
Middlesex Inst’n. for Sav., Concord.. 2,003,455 5,808 1,272 .0035 34 
Milford Savings, Milford 2,825,490 4,787 gI5 .002018 
Millbury Savings, Millbury 1,545,820 2,258 512 .001792 
Milton Savings, Milton 196,726 ; 80 .000407 
Monson Savings, Monson 1,818,087 2,927 834 .002068 
Nantucket Inst. for Sav., Nantucket. 755,136 1,635 652 .003029 
Natick Five Cents Savings, Natick... 3,375,676 4,871 1,316 .001833 
New Bedf'd Five Cents Sav.,N.Bedf’d 9,914,129 18,013 4,274 .002248 
New Bedford Inst’n for Sav.,N.Bedf’d 17,734,747 22,241 7,174 .001658 
Newburyp’t Five Cents Sav. Newb’pt 2,395,000 4,015 952 .002074 
Newton Savings, Newton 6,252,095 13,370 4,305 .002827 
Newton Centre Sav., Newton Centre.. 793,846 1,155 871 .062552 
Nonotuck Savings, Northampton.... 828,402 2,175 1,195 .004070 
North Adams Sav., North Adams.... 4,144,010 13,360 2,256 .003768 
North’ton Inst.for Sav., Northhampton 5,141,112 7,687 2,504 .001981 
North Avenue Sav., Cambridge 1,721,562 2,595 1,516 .002388 
North Brookfield Sav., N. Brookfield 637,569 1,333 597 .003028 
North Easton Sav., North Easton... 2,106,844 3,020 1,137 .001974 
North End Savings, Boston 4,909,486 9,871 8,790 .003801 
North Middlesex Savings, Ayer 1,245,037 2,674 736 .002739 
Orange Savings, Orange 1,915,899 3,242 1,080 .002255 
Palmer Savings, Palmer 2,361,990 4,175 1,398 .002359 
Pentucket Savings, Haverhill 1,271,745 3,136 1,800 .003880 
People’s Savings, Brockton....... k 2,416,214 4,572 4,195 .003629 
People’s Savings, Holyoke 2,440,811 5,600 3,025 -003533 
People’s Savings, Worcester 12,474,560 18,340 8,642 .002176 
Plymouth Savings, Plymouth 2,804,367 5,965 985 .002478 
Plymouth Five Cents Sav., Plymouth 2,112,302 4,724 1,541 .002966 
Provident Inst’n for Sav.in the Towns 

of Salisbury & Amesbury 3,131,269 5,505 721 .001988 


Provident Inst’n for Savings in the 
Town of Boston 49,059,607 61,139 11,619 .001483 


Quincy Savings, Quincy............. 4,188,094 7,702 3,203 .002603 
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Randolph Savings, Randolph 
Rockland Savings, Rockland 

Salem Savings, Salem 

Salem Five Cents Savings, Salem.. . 
Seamen’s Savings, Provincetown.... 
Shelburne FallsSav. ,Shelburne Falls. 
Somerville Savings, Somerville 
South Adams Savings, Adams.... . 
South Boston Savings, South Boston. 
Southbridge Savings, Southbridge. .. 
South Scituate Savings, Norwell.... 
South Weymouth Sav.,S.Weymouth 
Spencer Savings, Spencer 
Springfield Five Cents Sav.,Springfield 
Springfield Inst’n for Sav.,Spring field 
Stoneham Five Cents Sav., Stoneham 


Suffolk Sav. Bank for Seamen and 
Others, Boston 


Sumner Savings, East Boston 
Taunton Savings, Taunton 
Templeton Savings, Baldwinsville. . 
Union Savings, Fall River 

Union Inst’n for Savings, Boston... 
Uxbridge Savings, Uxbridge 
Wakefield Savings, Wakefield 
Wales Savings, Wales 

Waltham Savings, Waltham 

Ware Savings, Ware 

Wareham Savings, Wareham 
Warren Savings, Warren 

Warren Five Cents Sav., Peabody... 
Warren Inst’n for Savings, Boston.. 
Washington Sav., Inst’n, Lowell..... 
Watertown Savings, Watertown.... 
Webster Five Cents Savings, Webster 
Wellfleet Savings, Wellfleet 
Westborough Savings, Westborough 
Westfield Savings, Westfield ....... 
West Newton Savings,West Newton 
Weymouth Savings, Weymouth.... 
Whitinsville Savings, Whitinsville. 
Whitman Savings, Whitman 
Wildey Savings, Boston 
Williamstown Sav., Williamstown... 
Winchendon Savings, Winchendon.. 
Winchester Savings, Winchester.... 
Woburn Five Cents Sav., Woburn... 
Worcester Co.Inst.for Sav., Worcester 
Worcester Five Cents Sav., Worcester 
Worcester Mechanics’Sav., Worcester 


Worcester North Savings Inst’n., 
Fitchburg 


Woronoco Savings, Westfield......... 


1,853,480 
1,621,674 
8,768.537 
7,996,848 
449,392 
1,674,918 
1,811,244 
1,154,209 
6,665,684 
2,640,235 
671,777 
1,285,004 
1,170,422 
7,497,626 
17,882,911 
965,742 


37,275,839 
817,122 
3,463,559 
547,408 
2,857,872 
8,769,518 
588,136 
1,165,270 
16,718 
4,111,307 
5,910,090 
1,197,501 
719,563 
3,401,288 
11,348,536 
1,822,917 
1,452,762 
2,438,049 
460,292 
1,072,798 
2,818,831 
1,351,598 
1,702,551 
1,002,102 
1,106,108 
8,044,763 
425,819 
2,465,408 
1,166,884 
2,268,585 
21,979,997 
10,570,550 
12,467,236 


7,230,543 
2,37 3,386 


2,320 
2,780 
14,988 
14,480 
1,786 
2,000 
4,155 
2,325 
14,972 
3765 
1,817 
2,000 
1,061 
13,360 
31,382 
2,333 


41,760 
2,124 
5,507 
1,020 
5,251 

16,697 
1,446 
2,057 

75 
8,092 
9,387 
2,100 
1,200 
5,458 

19,862 
3,539 
4,271 
2,927 
1,870 
2,720 

3,828 
3,141 
2,600 
1,583 
1,843 

21,314 
1,652 
5,129 
2,361 
5,283 

31,842 

18,637 

14,687 


9,917 
2,392 


2,239 
1,567 
5,258 
6,303 
54° 
643 
956 
1,444 
3,474 
2,536 
470 
1,084 
341 
3,854 
6,869 
555 


11,381 
1,418 
2,135 

437 
1,189 
9,343 

806 
1,211 

80 
3,163 
2,982 
1,124 

496 
1,945 
3,771 
2,255 

962 
2,142 

381 
1,015 
1,268 
1,366 

868 
1,173 

993 

17,137 

373 
1,761 

810 
2,385 
9.415 
8,809 
9,943 


3,556 
1,175 


67 


.002460 
.002681 
. 002309 


.002599 
-005181 


.001587 
.002823 
.003265 
.002767 
.002387 
.003405 
.002399 
.001198 
.002296 


002139 
002995 


.001 425 
-004335 
.002200 
.002663 
.002253 
.002969 
.003829 
.002805 
+009309 
.002740 
.002093 
.002693 
-©02357 
.002176 
.002081 
.003178 
.003602 
.002079 
.004892 
-003491 
.001808 
-003334 
.002037 
.002750 
.002483 
004779 
-004755 
+002795 
.002718 
.003380 
.001877 


.002596 
-001936 


.001863 
.001 503 





A NEW METHOD OF BALANCING FOR THE 
RECEIVING TELLER’S DEPARTMENT. 


By J. A. Berninghaus, Assistant Cashier, Mechanics-American National 
Bank, Saint Louis, Mo. 


GREAT many articles have been written by exponents of Prac- 

tical Banking in reference to the Receiving Teller’s department, 

and the manner in which the same is conducted. While the prac- 

tical and theoretical suggestions have no doubt been of valuable 
assistance and help to a great many Tellers, not one has touched 
enough upon the most vital feature, that of securing a quick and accur- 
ate balance of the day’s transactions. Admitting ali that has hereto- 
fore been said as to the duties of the Receiving Teller, the character 
and responsibility of his work and his relations with the depositors, 
how is it best to achieve that degree of efficiency which all bank 
officers seek to obtain, other than to establish a system to minimize 
the work and relieve him of all unnecessary detail? 

The advance and activity of our commercial and financial rela- 
tions, especially during the last few years, has resulted in an increased 
volume of transactions for the Receiving Teller, the detail of which 
devolves upon the junior clerks or assistants in his department. 

Practical methods have apparently not advanced with the general 
advancement noted, for we hear too frequently of Tellers working 
until late hours of the night, checking back and proving their work 
for differences that could have been avoided through the adoption of 
a correct method. 

With the idea of minimizing the possibility of errors, thus elim- 
inating the disagreeable feature of night work, the writer takes the 
liberty of submitting the following method, which has been proven 
in practice as well as in theory. 

To effect the desired result, it is first necessary to relieve this de- 
partment of all work or duties that are not incidental to the receiving 
or proving of deposits, such as cashing checks for depositors, cashing 
checks that are returned from the Clearing House, or permitting a 
depositor to withdraw in cash a portion of a check or checks de- 
posited. This accomplishes a uniformity of his transactions, secur- 
ing a better and safer record of all items deposited. 

Depositors have been educated to list separately the amount of 
actual cash and the separate amounts of each check deposited, and if 
this is not done the Teller should make out a new deposit slip and 
properly instruct the depositor. 

Deposits as presented at the Teller’s window have, first, the cur- 
rency and coin proven, which are so marked on the deposit slip with 
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the Teller’s initial, signifying that he has received the same and found 
it correct. The currency and coin are placed aside and attention is 
then given to the checks presented for deposit. Should there be a 
large number of checks, no attempt should be made to find out if 
each is correctly listed, and instead the Teller should ascertain place 
of payment and calculate his exchange charges, deducting these 
charges from the total amount represented upon the slip, entering 
the net result in the customer’s pass-book. The slip and items are 
passed over to an assistant, and it is here where the Teller looses 
sight of the transaction, relying entirely upon the efficiency of this 
system. This assistant carefully compares the amounts of each item 
with the amounts as listed upon the deposit slip, designating at the 
same time the place of payment or name of payer. 

In most banks the Clearing House numbers of members are used 
instead of the names of the payers, and in place of specifying actual 
place of payment for other items, mark the deposit slip with the in- 
itial of the department to which it is charged. 

As the items are being checked, they should be sorted into the 
different divisions or departments to which they are to be charged, 
such as Clearing House checks, checks on selves, city items non- 
clearable, out-of-town items. When checks and slips have accumu- 
lated sufficiently to permit ‘‘a run,” usually consisting of about 200 or 
300 checks and about fifteen or twenty deposit slips, we are ready to 
begin our first proof. Each division of checks is then listed upon an 
adding machine, a separate total taken of each as is a separate list 
and total of the cash deposited, and the amount of exchange charges 
deducted. The lists of the two latter items are made up from the 
amounts as shown upon the deposit slips; the assistant is therefore 
not obliged to handle any of the cash receipts. The aggregate of 
these totals, less the total exchange charges, should equal the total 
amount of the deposit slip. Should there be any differences, the work 
must be checked back immediately and the error discovered, which 
error can consist of, error in listing on adding machine, error in list- 
ing on deposit slip, or error in addition of deposit slips. 

The small number of items, constituting ‘‘a run,” permits imme- 
diate checking in case of error, consuming but a minute or soof time. 
When found correct, the total of each division is posted separately 
upon a balance sheet under its proper heading, and the items to- 
gether with the machine lists are turned over to their respective de- 
partments. 

This performance is repeated as often as the volume of the work 
justifies until business has ceased for the day. After all deposits 
and items have passed out of hand, the balance sheet is then footed 
and a grand total is made of each heading, which aggregated should 
agree with the grand total of the deposit slips, provided every ‘‘run” 
has been balanced and properly listed upon the balance sheet. This 
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not only provides an absolute figure for amount of items charged to 
the various departments, but also provides an absolute figure for the 
amount of cash (currency and coin) received over the counter. Al- 
though the greatest care should be used in charging items to their 
proper departments, it will be found that a number of miss-sorts oc- 
cur and the ‘‘switches” or ‘‘onsand offs” as they are generally called, 
should be made upon the balance sheet, after sheet has been proved. 
The cash upon actual count by the Receiving Teller himself should 
correspond with the total amount of cash as shown by the balance 
sheet. Differences in this respect are only due to the Teller’s care- 
less handling or inability to see that the proper amount of cash (cur- 
rency and coin) is received when the deposit is made. 
In the larger banks which handle a large line of deposits, the 
work should be systemized among the Teller’s assistants, so that one, 
or if the work justifies two, will confine their attention to checking 
the items on the deposit slip and sorting as they check. The other 
assistant or assistants confine their attention to the listing and prov- 
ing of the different runs and posting them upon the balance sheet. 
The advantage of this system is evident in that it detects imme- 
diately any error in the deposit slip; provides a proof of the actual cash 
(currency and coin) received, and balances the work as it progresses. 
The writer cites one instance where this system has been adopted 
by a bank having average daily deposits passed over its counter of 
$900,000.00 consisting of between 10,000 to 15,000 separate items and 
actual cash (currency and coin), averaging $100,000 for which the 
accumulated differences for the past six months did not exceed $8.00. 
The Receiving Teller’s work is practically balanced as soon as the 
last run is completed, and no longer is he compelled to go over the 
footings of the deposit slips or to check back each separate item, as 
is necessary in case of difference under the obsolete system in general 
use. The effect upon the department can be easily imagined, the 
Teller’s mind not being burdened with the fretful worry of differ- 
ences or diffused by loss of sleep by working late hours, resulting in 
a freedom of mind and action for the proper discrimination of his 
duties. 
Currency and Coin. Clearings. Outside Checks. Exchanges. Deposits. 
641.23 687.44 345.67 34 1,670.00 
545.66 454. 456.66 67 1,450.87 
2,345.44 8,645. 644.45 . 60 11,634.84 
4,445.69 4,555.66 2,345.65 34 11,344.66 
2,023.33 6,444. 9,666.44 50 18,126.27 

434.47 33. 4,056.66 .33 4,512.25 
1,222.22 805. 1,938.27 .98 3.964.12 
3,333.33 677. 344.43 .30 4,355.23 


14,991.37* 22,303. 19,798.23* 35.06 57,058 . 24* 


Currency and Coin. 14,991.37 
Clearings 22,303.70 
(This illustrates the manner in which the Outside Checks.... 19,798.23 
runs are posted upon the balance sheet and = 
the manner in which the proofs are made.) 57,093 .30* 


Less Exchange.... 35.06 


Total Deposits.... 57,058.24 
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MODERN METHOD S 


Al pRACTICAL BANKING. 
Paying Teller’s Department. 


CONDUCTED BY 


M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 


PART IIL. 


HE advancement from the position of Receiving Teller to 
that of the Paying Teller is, therefore, not a matter or 
seniority or of patronage. I mean to say by this that it 
is not based on the principle that the juciest plum falls to 
him who is nearest to it, and to the victor belongs the 
spoils. Butit is essentially based on the co-relation of 
the two positions. The work of the Receiving Teller is 
an actual and very material preparation for the work of 
the Paying Teller. 

The Receiving Teller, however, while by his own work is uncon- 
sciously preparing himself for the broader duties of the Paying Teller, 
should not neglect or fail to acquaint himself, theoretically at least, 
with the specific duties of the latter. I dare say that we should al- 
ways endeavor, as far as it is possible, no matter what position we 
are filling, to acquaint ourselves with the duties of the men with 
whom we have to co-operate, and with the scope of their work as well 
as that of our own. And this applies especially to the work to which 
we contribute, whether it be in the capacity of the head official of the 
department or one of the assistants. And it applies with particular 
force to the work which is right ahead of us which is done by the man 
into whose shoes we sooner or later will step. 

There are certain positions in the bank which, when their incum- 
bent is absent, even for a day, must be filled by some one for the 
time being. The custom in most banks is that the man next below 
the absentee steps up to perform the latter’s duties, and so all the 
way down the line each one steps up until they come to some im- 
portant position—probably one which can be divided among several 
clerks, where each one is expected to contribute a little additional 
work besides his own, and there fill the gap. To one who appreciates 
the chance, such temporary change and experience is not only bene- 
ficial but holds out encouragement for the future. 

But often, too, one is called to fill a position in which prior to the 
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call no actual experience or explanation has been had. Here occurs 
an opportunity to demonstrate one’s capacity. Now he has a chance 
to show whether he is equipped to master the new difficulties which 
will surround him on all sides. If not, he will trust to luck to a great 
extent of being pulled through safely, but living in continual fear of 
striking a snag from which he will be unable to extricate himself. 

No bank, and no department of a bank, can be successfully run 
without previous and necessary thought and study any more than 
could a mansion be built without first carefully drawing the necessary 
plans and specifications. The bank man requires for success just as 
much study and experience—and perhapsa little bit more—than does 
either the business man in general, or the professional man. 

But as this paper is written on the Paying Teller, and in the 
natural course of business the Receiving Teller is his successor, I 
wish to bring out here with particular emphasis that if the latter acts 
according to what I have said, preparing and educating himself for 
the higher position, he will find when that moment arrives to have 
worked out definite ideas which, together with his practical experi- 
ence, will qualify him for his new duties. 

(To be Continued.) 


LAST YEAR’S FOREIGN TRADE REDUCTION. 


The imports of 1908 fell 307 million dollars below those of 1907 and the exports 
of 1908 fell 170 millions below those of 1907. 

The figures above stated, the falling off of 307 millions in imports and 170 mil- 
lions in exports, relate to the foreign commerce of the calendar year 1908; and, while 
totals for the full year ending December 31 are now available, the details are only 
available for eleven months. 

In imports, the class of articles in which the largest proportionate falling off cc- 
curs is diamonds and other precious stones, of which the value of the imports, speak- 
ing in round terms, in the eleven months ending November, 1908, was but 12 million 
doilars against 32 millions in the same months of 1906. In this case it will be noted 
the reduction is considerably more than one-half. 


rt | 
THE BANKERS TRUST COMPANY OF NEW YORK. 


The Bankers Trust Company has elected Benj. Strong, Jr., formerly Secretary 
eof the Company, D. E. Pomeroy, formerly Treasurer, and F. I. Kent, formerly of the 
First National Bank of Chicago, Vice-Presidents; while Mr. F. N. B. Close, formerly 
Assistant Secretary, has been appointed Secretary, and H. W. Donovan, former As- 
sistant Treasurer, has been appointed Treasurer,and H. F. Wilson, Jr., Assistant 
Secretary. Mr. Kent has been for a number of years at the head of the Foreign Ex- 
change Department of the First National Bank of Chicago, and his election to the 
Vice-Presidency of the Bankers Trust was a surprise to banking circles. Mr. Kent 
is a young man of marked ability, and has done much toward the movement now on 
foot to drive the express companies out of the banking business. 

The advancement of Messrs. Strong and Pomeroy to the office of Vice-Presi- 
dents, are well merited promotions, also those of Messrs. Close, Donovan and Wilson. 





QUIRIES AND CORRESPONDENC 
Be Zs 


This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 


PAYMENT OF JOINT ACCOUNTS. 


Concerning right of bank to pay balance to survivor. 


Editor Banking Law Journal. , Pa., January 9, 1909. 

DEAR SIR:—Will you kindly give us some recent decisions on joint accounts 
advising if, in your opinion and the opinion of the courts, the bank is discharged 
from liability should it pay the balance in the account to the survivor in the event 
of the death of one of the persons owning the account. 

Our recollection is that some four years ago the BANKING LAW JOURNAL 
cited a New York case in which the court held the bank not discharged. Recently 
our attention has been called to the matter, our informer stating that in the event 
of the bank taking from the joint owners a statement to the effect that in the event 
of the death of either of the parties the survivor was to receive all monies in the ac- 
count, the bank was held discharged on payment of the balance to him. The pass 
book in the above case was also drawn with a like contract constituting a part of it. 
Either party draw during the life of both. 

Very respectfully, TREASURER. 

Answer.—It has never, so far as we know, been positively de- 
cided that a bank which pays an account standing in two names to 
the survivor in the event of the death of the other party to the ac- 
count is liable to the legal representatives of the deceased where they 
prove that they and not the survivor, were legally entitled to the bal- 
ance. Most of the cases have been between the representatives of 
the deceased on the one hand and the surviver on the other, involv- 
ing the question of title to the deposit. But while it has not been 
so directly held that the bank is liable, there is sufficient doubt upon 
the question to make it desirable that the law should more clearly 
define the bank’s authority to payin such a case and to this end stat- 
utes have been enacted in a few of the States which provide in effect 
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that where an account stands in the names of two persons payable 
to either or to the survivor, the bank is authorized to pay either 
party to the account whether the other be living or not. 

The State of New Jersey led off with legislation of this character 
in 1907 and the same year such legislation was also enacted in Maine, 
Minnesota, California, Oregon, Washington and New York. Last 
year Rhode Island and Louisiana enacted similar legislation. 


—_+++- 


CALCULATION OF INTEREST. 


Amount due on note dated January 1, 1909, payable January 1, 1910. 


Eaitor Banking Law Journal. CHERRY TREE, PA., January 14, 1909. 

DEAR SIR:—Referring to enclosed sample note, a question has arisen as to the 
time we can charge our customer, John Doe & Co., for interest until maturity—we 
having purchased the note from Mr. Richard Roe for $1,500 on January 2,1909. We 
always, in calculating the discount on a note, figure the exact number of days the 
note has to run, and I wish to know what the interest would be on this note as it is 
drawn, $90 or $91.25: 


: CHERRY TREE, Pa., January 7, 1909. 
On January 1, 1970..after date.. We..promise to pay to 
the order of Richard Roe 

Fifteen hundred and Dollars, 
at the FirsT NATIONAL BANK OF CHERRY TREE, without 
defalcation, for value received. 


With interest. John Doe F Co. 


Very truly, CASHIER. 


Answer.—We think all that can be charged on this note is $90 
which is 6 % interest for one year. If $91.25 was deducted as dis- 
count it would be figuring the interest both for January 1, 1909 and 
for January 1, 1910. We understand the general practice is not to in- 
clude the day of discount in making the calculation but to compute 
the interest from that day, including the date of maturity and pay- 
ment; although we have heard that in some quarters the borrower is 
compelled to pay interest for the day he receives the money as well 
as for the day on which he repays it. 

A question of this kind came up for judicial determination in an 
early decision of the Supreme Court of Vermont, in Bank of Burling- 
ton v. Durkee, 1 Vt., 399. In that case a $2,000 note was made pay- 
able 64 days from date. The Vermont statute prohibited the taking 
of more than $6 for the forbearance of $100 for one year, and so after 
the same rate for a greater or less sum or for a longer or shorter per- 
iod. The bank computed interest for 64 days on the basis of 360 days 
constituting a year, taking $21.33 for the interest for 64 days. This. 
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amounted to 29 cents more than if cast for such a portion of a year as 
64 days bears to 365; and there being no statute in Vermont at that 
time legalizing the 360-day basis of calculation, it was contended that 
the bank had taken usury to the extent of 29 cents. As against this, 
the bank's counsel contended as follows: 
The discount received by the bank was $21.33, being 

the interest on $2,000 for 64 days at the rate of 6 % for 

360 days. Now, inasmuch as the borrower received the 

money on the day of discount, and was not liable to pay 

the same until he had the use of it for 65 days, including 

the day of discount, the bank had a right by law to take 

interest at the rate of 6 % per annum for 65 days, which 

would in fact exceed the interest taken by 4 cents. 

But the court held it unlawful to deduct interest for the day of dis- 
count, as well as for day of payment, using the following language: 

‘*The mode of computing interest in a case like the present is: 
Exclude the day on which the note is discounted and on which it ought 
for this purpose, if not every other, be considered as delivered. It 
being discounted on the 16th, any time on the 17th, without regard- 
ing the fractions of that day, there would be one day’s interest; and 
s? on through the whole 64 days. By this mode of computation, the 
bank took as interest upon $2,000 for 64 days, 29 cents too much; 
that is almost, but not quite, one day’s interest upon the sum of the 
note. * * * The taking of the 29 cents, as above mentioned, is the 
taking of more than the 6 % allowed by the statute.” 

According to this decision, it is usury to take interest at the high- 
est legal rate for the day of discount as well as for the last day; and 
as in this.case the note was not actually discounted until the 2d of 
January, there might even be a question whether the $90 was not in- 


terest for a day too much. 
++ 4 


NOTE “WITH USE.” 
Words “ with use”’’ equivalent of ** with interest.” 


Editor Banking Law Journal. KINGSLEY, IOWA., January 13, 1909. 
DEAR SIR:—Are the words “with use” in the following note, equivalent to 
“with interest.” 


$783.05. KINGSLEY, 1a., Wovember 10, 1908. 
Thirty days after date I promise to pay to the order of 


: at Kingsley Bank. 


Value received with use. 


The bank refuses to pay the interest which is claimed should be paid at the lowa 
legal rate, 6%, and the clause “ Value received with use” implies for value with usual 
rate of interest for use of the money. 

Answer.—It has been held in a number of cases that the words 
‘with use” are the equivalent of ‘‘ with interest.” Therefore, on 
the note in question, the holder is entitled to thirty days interest on 
$183.05 from date until maturity. 
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THE SOLVENCY OF ELEEMOSYNARY SAVINGS-BANKS. 


BY JOHN HARSEN RHOADES. 


From the ** North American Review.” 


HE Eleemosynary Savings-banks, many of which exist in the Eastern States, are 
non-stock institutions. The trustees are paid nothing, the officers alone receiv- 
ing compensation for their services. It is the general spirit and purpose of the 

charters of such banks that the depositors are entitled to all the pecuniary benefits 
arising from the deposits, less reasonable expenses chargeable thereon. 

In New York State, particularly, the law covering investments is rigid, and the 
danger of loss through unfortunate purchases is at a minimum. 

It is my purpose, however, to show that under our present savings-bank laws, if 
investments sbrink in value, and remain for an indefinite period on a higher income 
yield, or if deposits increase too rapidly, there is a grave danger not only to individual 
banks in New York State, but to the whole eleemosynary savings-bank system. * * * 

To raise the question, should an eleemosynary savings bank be kept solvent? 
would seem absurd to the mind of the average banker; yet, among savings-bank 
trustees, in New York State at least, there must be a confused idea upon the subject ; 
for the law leaves it to their discretion to maintain a surplus or not. In its applica- 
tion to savings-banks the word “surplus” is misused; in the State of Massachusetts 
it is called a “guarantee fund,” which undoubtedly is a better term. Furthermore, 
at the last session of the New York Legislature a law was enacted providing, in a 
manner approved by the Superintendent, for the amortization or gradual extinction 
of premiums or discounts of securities, and, with its passage, the old law, which 
compelled banks to appraise their securities at their estimated market value, was 
abrogated. That the new law was passed by both branches of the Legislature with- 
out opposition on the part of the banks would indicate that they either approved of 
the results attendant upon the change, or else looked upon the law as an emergency 
measure. 

The Superintendent of Banks of the State of New York wisely decided that the 
correct manner of amortizing securities is at cost; so the banks, as a result, are now 
compelled by law to report to the Banking Department their surplus, based upon in- 
vestment value, which, to all intents and purposes, means that they are reporting 
their surplus based upon the original cost of their securities, and are no longer, ex- 
cept at the discretion of the Superintendent, reporting a surplus based upon the mar- 
ket value. 

For the purpose of arriving at the actual income for any six months’ period, it 
cannot be denied that it is an excellent law which compels all savings institutions 
semi-annually to amortize their bonds by the same method, dut such a law zs use- 
less as a means of determining solvency. The fact that the Superintendent can de- 
mand a market report (which, to his credit, he did in July) does not answer the pur- 
pose, unless such a report be published and placed before the depositors. 

However, it would seem that the law should make it mandatory upon officers 
and trustees to compute their surplus on the basis of the estimated market value of 
their securities, that a condition of insolvency may not come upon them unawares 
and, furthermore, that the law should be so framed that reports based upon market 
values should be published, so that the people of the State of New York will know 
whether a bank be solvent, and not leave the question of insolvency, a matter of such 
vital importance, to the discretionary investigation of the Superintendent. 
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If we admit that all earnings above necessary expenses belong to the depositors, 
it goes without saying that trustees are powerless to prevent insolvency; but it is my 
purpose to show that such an admission is unwarranted, although made by many today. 

Cases of insolvency have been known in the past, and, where the bank was 
small, the trustees were disposed tocome to the rescue and make up the deficiency 
until a state of solvency could be re-established. By this means, in their infancy our 
gigantic savings-banks of the present day could have been tided over with compara- 
tive ease; but, with the great growth in deposits, amounting in some institutions to 
$100,000,000, it is now impracticable for trustees to put their hands in their pockets to 
save an institution from insolvency. * * * 

For many years the question of solvency had never been discussed by officers 
and trustees, for the reason that, through the rise in the value of savings-bank se- 
curities, for which the banks themselves were responsible—the scope of investment 
for years being too small—and a general dividend rate of three and one-half per 
cent , the percentage of surplus on the market value had either been increasing or 
had remained stationary; but in the last ten years there has been a change so pro- 
nounced as to make the following statistics relating to savings-banks in the State of 
New York pertinent and interesting: 

January Ist, 1883—Total deposits, $412,147,213; Estimated Market Surplus, 
$60,630,827—14.71 per cent. 

January 1st, 1893—Total Deposits, $629,358,273; Estimated Market Surplus, 
$88,752,443—14.10 per cent. 

January Ist, 1903—Total Deposits, $1,077,383,743; Estimated Market Surplus, 
$113,286,775—10.51 per cent. 

January 1st, 1908—Total Deposits, $1,380,399,090; Estimated Market Surplus, 
$83,255,275—6.03 per cent. 

On careful analysis we find that the last occasion, when the banks as a whole 
held so low a market surplus as six per cent., was in the year 1872; but at that time 
total deposits were only $267,905,826,while in 1908 they stand at $1,380, 399,090. * * * 

As to the growth in deposits, an increase in itself could never throw a bank into 
insolvency, but it could reduce the percentage of market surplus to such a low point 
that the slightest decline thereafter in the value of a bank’s resources would bring 
insolvency. * * * 

if it is not necessary to keep a bank solvent, the percentage of the market sur- 
plus is immaterial, and the surplus could be figured on investment, par or book 
value. In many Eastern States, it is computed upon book value, which | believe to 
be wrong, forthe percentage of same to total deposits may not show the true condi- 
tion of a bank. 

If it be necessary to keep a savings bank solvent, the surplus, if any, must de 
based, at least, upon the market value of the bank’s resources. 

What is meant by solvency? Solvency means ability to pay one’s obligations 
in full. The statement that it is never necessary to compute market values to guard 
against insolvency, on the ground that every bank must of necessity be insolventin the 
crisis of a panic, is preposterous. We all know that the question of insolvency must 
be more or less problematical, for we can never be absolutely certain whether a man 
or an institution be solvent unless we go through the process of liquidation. Never- 
theless, we well know that we cannot dispose of our assets, even ina reasonable length 
of time, above their market value, and soit has been customary from time immemorial 
for financial institutions, generally at six months’ periods, to value their resources at 
the market, in order to learn not only whether they may be solvent, but an equally im- 
portant fact whether their surplus be sufficient to insure solvency during the ensuing 
six months. * * * 
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THE FIDELITY TRUST COMPANY, NEW YORK. 


The year 1908 with its many vicissitudes was a highly gratifying year to the 
Stockholders, Directors and Management of the Fidelity Trust Company of New 
York. Few banking institutions in the country, at the age of the Fidelity, were able 
to record a more substantial increase of business. In the statement of December 
31st made to the Banking Department of the State of New York, it showed deposits 
of $5,177,550. This is an increase of $2,161,026 over the corresponding date of 1907, 
at which time they were $3,016,523. To give our readers a clearer idea of the ex- 
cellent condition of this company as to its reserve, earnings, etc., we append here- 
with the condensed statement of December 31, 1908: 

RESOURCES. 
Investments (book value $1,274,072.25) market value $1,277,384.75 
Loans and Bills purchased ; : -  4,019.473.66 
Interest accrued receivable. : ‘ ‘ 13,205.21 - 
Furniture and Fixtures. ‘ ‘ : : 12,000.00 
Safes and Vault . ; ‘ , 25,000.00 
Cash on hand and in Bank ‘ ‘ ‘ ‘ 1,496. 363.34 34 

LIABILITIES. $6,843, 426 96 96 


Capital ‘ ‘ : , . ° $ 750,000.00 
Surplus 750,000.00 
Undivided Profits (book value $129, 728. 47 *) market value 133,040.97 * 
Dividend No. 1, payable December 31, nai ‘ 22,500.00 
Reserve for Taxes ‘ ‘ ‘ 7.747.80 
Interest accrued payable ‘ ‘ ‘ : 2,587.84 
Deposits . . ° : . 5.177,559.35 


$6,843,426.96 
* After paying 3 per cent. semi-annual dividend No. 1 $22,500.00. 


When it is taken into consideration that the Fidelity commenced business May 
22, 1907, the foregoing statement reflects much credit upon the management and in- 
dicates the strength and influence of the substantial business men and bankers who 
are its directors. It has been the policy of the company since its organization never 
to seek business through the offering of inducements that were not legitimate. Hence 
the patronage it has acquired has been reached by methods that inspired the confi- 
dence of its patrons and the business community. 

Its Directors are: William H. Barnard, Importer, Raw Silk; James Butler, Pres- 
ident, James Butler, Incorporated, Wholesale and Retail Groceries ; Samuel S. Con- 
over, President ; Samuel Crooks, Crooks, Thomas & Co., Wholesale Teas and Cof- 
fees; Henry M. Day, Bennett, Day & Co., Importers Dried Fruits and Nuts; Wm. 
C. Demorest, President, Realty Trust; James M. Donald, Vice-President, Hanover 
National Bank; Charles F. Droste, Droste & Snyder, Wholesale Butter & Eggs; W. 
J. Fullerton, Wilson & Bradbury, Dry Goods Commission ; Hugh Gaffney, Van Loan, 
Maguire & Gaffney, Importers Coffees & Spices; Edwin E. Jackson, Jr., President 
and Treasurer, Boorum & Pease Co., Blank Books; Adolph Kastor, A. Kastor & 
Bros., Wholesale Cutlery ; James H. Killough, J. H. Killough & Co., Wholesale Pro- 
duce Commission; Lee Kohns, L. Straus & Sons, Pottery, China and Glassware 
Henry Kroeger, Henry Kroeger & Co., Wholesale Liquors; Charles F. Mattlage, 
Charles F. Mattlage & Sons, Wholesale Provisions; Gerrish H. Milliken, Deering, 
Milliken & Co., Dry Goods Commission ; John M. Mossman, Bank and Safe Deposit 
Vaults; James E. Nichols, Austin, Nichols & Co., Wholesale Grocers; John W. Nix, 
President, John Nix & Co., Wholesale Produce Commission; Alexander M. Powell, 
Wholesale and Retail Confectionery; Charles Reed, President, Pettit & Reed, Whole- 
sale Butter, Cheese and Eggs; George H. Sargent, Sargent & Co., Wholesale Hard- 
ware; Hampden E. Tener, Jr., Late of Carnegie Steel Company, Pittsburg, Pa.; 
Edward H. Titus, Treasurer, Lord & Taylor, Wholesale and Retail Dry Goods; 
Theodore F. Whitmarsh, Vice-President, F. H. Leggett & Co., Wholesale Groceries ; 





